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PEBFAOB 


The VyavahSramaylkha of Nilakantha is a work of paramount authority 
on Hind Law in Gujerab, the town and island of Bombay and in northern 
Eonkan. Even where, as in the Maratha country and in the District of Batnagiri, 
the Mita 'sarg is the paramount authority, it occupies a very important, though 
a subor mate, place. The first English translation of the Vyavahgramaylkha 
was pul .ished in 1827 by Borradaile. Considering the state of Sanskrit 
Bcholarsh'p among Westerners more than a hundred years ago the translation 
w;aB a creditable performance. But, as has been judicially noticed, Borradaile’s 
translation is in many places infelicitousS obscure^ or positively wrong®. Be> 
'sides, Borradaile’s method of dividing the translation into chapters, sections 
and placita, though convenient to judges and lawyers for purposes of reference, 
conveyed to those unacquainted with the Sanskrit language or -tjie original 
work the wrong impression that tlie origip^i was similarly divided." About 
fifty years ago the late Eao Saheh V. N. Mandlik brought out a scholarly 
translation of the Vyavaharamayfikha, that was a great improvement on 
Borradaile's work, both in the accuracy of the translation and the method of its 
presentation. That work is" not now available in the markefc It omitted the 
section on ordeals, it did not refer to decided cases and was also inaccurate 
in some places, as a reference to the pages indicated in the Index to this tran< 
station will show. In 1924 Mr. J. E. Gharpure of Bombay, the indefatigable 
editor of the ‘ Collection of Hindu Law Texts’ brought out a translation of the 
Vyavabaramayfikha. In this translation he generally follows the late Eac 
Sahcb V. N. Mandlik, though here and there improvements are made J but 
he does not translate the section of the work on ordeals, nor does he cite even 
a considerable body of decisions of the High Courts that have a direct bearing 
on the text of the Vyavahgramaylkha. 

In the translation here presented, the whole of theVyavahgramaylkha has 
been rendered into English. The text chosen for translation is that contained 
in the edition of the Vyaval^amaylkha published by the Bhandarkar Oriental 
Eesearch Institute at Poona in 1926. The pages of the text have been in- 
dicated at tho bottom of the pages of the translation. In this translation, 
explanatory notes have been added in order to elucidate the meaning of the 
author. Eeferences to tho pages of the notes in the Poona edition where the 
Vyavahgramaylkha has been exhaustively annotated have also been given in 
appropriate places for those who want So make a deeper study of the original 
and the translation. The Vyavaldramaylkha is written in continuous prose, 
except where quotations in verse ( which are numerous ) are cited from 


1. Vide 2 Bom. 888 at p. 421. 

2. Vide 14 Bom. 612 at p. 617, 17 Bom. 769 at p, 762. 

3. Vide Sitabai v. Vasanlrao 8-Bom. Ii. B, 201 at pp, 206-6. 
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anoienfc works and sages. In the present trandation quotations in verse have 
been clearly indicated by the method of beginning them in a separate line and 
by lessening the size of the lines of the translation of verses by a few letter spaces 
as compared with the rest of the work- Another feature of this translation 
is that exhaustive citations of decided oases have been made, wherein the 
Maylkha has either been quoted, explained, criticised, referred to or which 
have an important bearing on the law as laid down in the 'Vyavaharamaylkha. 
The decisions of courts have in a few places been also criticized. It has, 
however to be borne in mind that this work does not profess to be a treatise 
on Hindu Law and that, therefore, no one should expect that all possible 
cases on Hindu Law would be found digested herein. 

As judges and the legal profession have been accustomed for decades 
to use the translations by Borradaile and Mandlik and as decided oases cite 
quotations from and give references to these translations, in the corner of each 
page of this translation corresponding portions of Borradaile's translation con- 
tained in Stokes’ collection of Hindu Law-books and Mandlik's translation have 
been indicated with the letters S and M respectively. 

The Introduction to the edition of the text of the VyavahgramaySkha 
deals exhaustively with the family and personal history of Nilakantha, the 
works of Nilakantha, the period of his literary activity, the contents of his 
twelve Maylkhas which together constitute his digest called Bhagavanta- 
bhSskarai his position in Dharmas^Sstra Literature and the position of the 
Vyavah5ramaySkha in modern Hindu Law. Those who want to make a 
detailed study of those matters must refer to that Introduction. But for the 
benefit of those who do not know Sanskrit a brief treatment of the matters 
detailed above is given here. 

An exhaustive synopsis of contents, an index of cases and Law Reports 
and a general index which also contains in italics important Sanskrit words 
will, it is hoped, add to the usefulness of this edition of the translation of 
the YyvahSramayttkha. 


P. V. Kane. 

S. G. Patwardhan. 
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INTRODUCTION 


Information about the family of Nilakantha can be gleaned from several 
sources- S'ahkarabhatta, the father of Nilakantha, wrote an account of 
the family called Gadhivamsanacarita. This work was so called because the 
gotra of the family was Vis^amitra. The work was brought to the notice of 
scholars by the late Mahamahopadhyaya Haraprasad S'astri ( vide Indian 
Antiquary, vol- 41 pp. 7-13 ). Pandit ESntanSthabhatta published at Mir- 
zapur in 1903 a poem called ' Bhattavares^akavyam ' in ten sargas ( cantos ) 
and 409 verses, in which he gives a detailed history of the family to which 
both he and Nilakantha belonged. Besides, the numerous works composed 
by the members of this family during the period of several centuries furnish 
considerable material for constructing a brief but reliable history of the family. 

The home of the family was at Paithan in the Deccan on the Godavari. 
The gotra of the family was Yis^Smitra or Gadhi. The most ancient ances- 
tor named is NBgapSs^'a or NaganStha, whose son was CSngadeva, whose son 
was Govinda. The real history of the family begins with Barnes varabhat^a, 
son of Govinda- Barnes^ varabhatta was a very learned man, had numerous 
pupils, cured of leprosy the son of an influential Mahomedan ofScer of the 
Ahmednagar kingdom and travelled extensively. When on a pilgrimage to 
DvBraka his first son NarSyanabhatta was born to him in 1435 (1513 A-D-). 
BSmes'yarabhatta migrated eight years later to Benares. He had two more 
sons S^ridhara and Madhava. Bames^vara died at a very advanced age and 
his wife became a 

l^rSyanabhatta learnt all the s^astras at the feet of his father- He van- 
quished Maithila and Gauda pandits at the house of Todarmal, the famous 
financier, scholar and statesman in the reign of Akbar- He was the most 
illustrious member of his family. He was very fond of copying and collecting 
Sanskrit manuscripts- He is said to have rebuilt the famous temple of 
Yis^ves^vara at Benares that had been razed to the ground by the Mussahnans. 
Por his great learning and piety Narayanabhatta was given the title of 
‘ Jagadguru ’ and his family was given the first place of honour in the assembly 
of learned brahmanas and at the recitation of the Yedas, which latter distinc- 
tion, it is said, still continues in the family- Narayanabhatta wrote the 
Prayogaratna, Tristhalisetu and several other works. 

NSrSyanabhatte had three sons, Bamakrsna, S ankara and Govinda. Bama- 
krsnB was a very learned man and a great student of !MjmGm^- S ankara- 
bhafija was a profound mimamsaka- He wrote a commentary on the SSstra- 
dIpika, a work called Dvaitanirnaya, the Mimamsabalaprakas'a, the Dharma- 
prakSs''a and several other works. 

Bamak^^a had three sons, Dinakara alias DivSkara, Eamalskara and 
La kgm apa . Dinakara wrote the'BhSttadinakari, the S antisBra, the Dinakaro- 
H 
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ddyota. Kamalakara wrote no less than twenty-two works. Tho Nirnayasindhni 
one of his earliest works, was composed in 1612 A> D. Laksmana wrote 
the Acararatna, the Gotrapravararatna and other works. 

As the colophon to the Vyavaharatattva of Nilakantha shows, S'ahkara- 
bhatta had four sons Eauganatha, I)amodara> Nrsiihha and Nilakanthai the 
last being the youngest- 

Dinakara alias Divakara had a son called VisVesVarabhatta or Gaga* 
bhatta. The latter officiated at the coronation of Shivaii, the founder of 
the Maratha Empire. He completed his father's digest called Uddyota and 
wrote the Bhattacintamani, the ESyasthadharmadipa, the S'i'rarkodaya and 
several other works. 

The pedigree of the family as far as Nilakaptha, his cousins and his im- 
mediate descendants are concerned is set forth in the accompanying table. 


1 

NSiSyana 


Nagapas a or NaganStha 

I 

Cahgadeva 

I 

I 

Govinda 

I, 

Eames vara 

I 


I 

S ridbara 
(died sonless) 


MSdhava 


1 

Bamakisna = Ema 


, I I 

S ahkara Govinda 
I (four sons) 


BaghunStha Frabbakara 


Bahganatha Damodara Nrsiihha Nilakantha 

I . ^ 

Siddhes vara I 


J I I 

S ahkara Bhanu Daughter 


1 

1 1 

Dinakara 

Kamalakara Laksmana 

alias 

Divakara 

1 died sonless 


1 


Damodara 

1 


Divitkara 

surnamed 

Eala 


Vis'vcs'vara Anant Frabbakara S'ySma SSmakrsna 
alias • 1 

Gagabhat^a 8akh5rama 

died sonless I 

. BSmes vara 
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DSmodarabhatta, tiha elder brother of Nilakantha, had a son Siddhes'vara 
who composed a work called SariiskaramayBkha in 1679-80 A. D. Nilakantha' 
had two sons, S ahkara and Bbann* S'ahkara had a band in editing his 
father s SnmskaramayBkha . He is also the author of Kundabhaskara, Vratarka 
and other works. BhSnubhaita also wrote several works> Nilakantha’s 
daughter’s son Divakarabhatta Kala ( Kale in Marathi ) was a very learned 
man and composed an extensive digest called Dharmas’^astrasudhanidhi- It is 
not necessary to pursue here the history of the family beyond this stage. 

Nllakantba composed an encyclopsedia dealing with the various topics of 
dharmas'Sstra- This work is generally styled Bhagavanta'bhaskdra in honour 
of Nilakantha’s patron, Bhagavanta-deva or Bhagavantavarman, a Bundella 
chieftain of the Sengara ( S’rfigivara ) elan, who ruled at Bhareha near the 
confluence of the Jumna and Ghambal. As the whole work was styled 
BhSskara ( the sun ), the twelve parts of it bear the name MayBkha ( ray ). 
In most of the MayBkhas Nilakantha expressly states that he composed the 
work at the command of Bhagavantadeva. 

The order in which the twelve Maylkhas were composed and the sub- 
jects of which they treat are as follows : ( 1 ) SamskaramayBkha ( the 

description of the principal samskaras i. e. purificatory ceremonies such 
as garhhadhanai jStakarma, namakarana, upanayana, marriage etc. and 
matters, ancillary thereto ) J ( 2 ) AcSramayfikha ( the daily duties from rising 
to going to bed such as brushing the teeth, bathing, worship> sandhySvandana, 
japa, homa, the five daily yajnasi tarpana, meals etc. ) ; ( 3 ) Samaya- 

mayBkha ( the tithlS and their nomenalature, important festivals like Eama- 
navami, Navaratra, Mahas’ivaratra etc-, offering of pinda on amavasya, 
eclipses, rites appropriate to each month from caitra, the intercalary month, 
actions prohibited in the Kali age); (4) S’raddha-mayBkha ( definition of 
s'raddha, parvana and ekoddista, proper time and place for s'raddha, persons 
competent to offer s rSddha, food allowed in s’raddha, brahmanas unfit to be 
invited at s’raddha etc. ) ; ( 5 ) Nitimaylkha { king, coronation, king’s 

duties, seven constituent elements of a state, envoys, etc.); (6) 
Vyavaharamaylikha ( procedure and eighteen titles of law ) J ( 7 ) Dana- 
mayhkha ( definition of dama, kinds of gifts, sixteen great gifts, etc. ) ; ( 8 } 
Utsarga-mayBkha ( dedication of a reservoir of water, wells etc. to tlie 
public, the ritual thereof, planting of trees etc. ) ; ( 9 ) Pratisthamaylkha 

( consecration of temples and images, repairing old temples etc, ) ; ( 10 ) 

Prayas’oittamayBkha ( definition of prayas’oitta, hells, different births to 
which sinners are condemned, various kinds of prayas cittas, visit to sacr- 
ed places); ( 11 ) S’uddhimayBkha (purification of vessels of gold, silver, 
copper j play etc. ; periods of impurity on birth and death ; practice of saH etc.); 
(12) S’antimayBkha (definition of s’anti, Vinayakas'anti, graha-s’anti, various 
propitiatory rites on the happening of portents or inauspicious things ). 

Nilakantha also composed a work called Yyavabaratattva, which is an 
abridgment of the Vyavnh3ramay5kha. This work has been published as an. 
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appendix to the edition of the VyavSharamaTlkha ( Bhandarkar Oriental 
Institute, Poona )• In that work he refers to the VyavahSramaylkha as 
already composed by him. So that work is not a first rough draft or plan of 
the YyavabSramayfikha, but is rather an epitome of his larger work for the 
benefit of beginners. He appears to have composed a separate work on adop> 
tion viz. Dattakanirnaya. 

Nilakantha's literary activity must be placed in the first half of the 
17th century. We saw above that his grand-father NarSyanabhatta was 
bom in 1513. His father S'ankara-bhatta quotes in bis Dvaitanirnaya the 
TodaiSnanda which mmt have been composed between 1570 - 1586 ( the year 
of the death of Todarmal )• So the Dvaitanirnaya was not composed much 
earlier than 1600. A. D. EamalSkara who was the paternal first cousin of 
Nilakantha composed in 1612 A.D. his Nirnayasindn which was one of his 
earliest works. One ms. of the Vyavaharatattva bears the date samvat 1700 
( i.e. 1643-44 A.D. ). S'ankara, the son of Nilakantha, composed his Eunda- 
bh&skara in 1671 and Divakarabhatto, daughter’s son of Nilakantha, wrote 
his AcSrarka in 1686 A.D. Therefore Nilakantha’s literary activity lies bet-, 
ween 1610 and 1650 A.D. 

Nilakantha occupies a prominent position among the mediaeval Sanskrit 
writers on dharmas^Sstra. He frequently differs from VijnSnesVara, the re- 
nowned author of the MitSksara. These differences have been pointed out 
in the notes and in the Index. In the arrangement of the subjects of 
dharmas &tra and in their treatment he was largely influenced by the Madana- 
ratna. He frequently refers to other digests and encyclopedias like his own, 
viz, the CaturvargacintSmani of HemSdri, the YivSdaratnakara of Oaqdes'varai 
the NrsimhapraESda and the TodaiSnanda. Nilakantha expresses frank dissent 
even from the most eminent of his predecessors. He boldly criticizes even 
his father's views, though S’ankarabhatta was a profound Mimarhsaka. 
Nilakantha was himself a profound student of the Mim&msa system. In the 
vastness of the materials drawn upon, in ease and grace of style, in the 
brevity and lucidity of his remarks, in oleamess of vision and in logical pre- 
sentation of topics he is hardly surpassed by any mediaeval writer on 
dharmas'astra. 

A few words about the position of the Vyavah5ramayfikha in modern 
Hindu Law may not be out of place here. It has been repeatedly said by 
the Privy Council and by the Bombay High Court that Manu, the Mita- 
ksaiS and the Maylkha are the books of chief authority in Western India. ^ 
In the Maratha country and in the Eatnagiri District, the MitSksarS is of 
paramount authority and a secondary place, though still a very prominent one. 


1. ^atijivandas v. Devkuvariai I Bom. H, C. E. { 0. 0. J, ) 180 at p, 131; Mmarji v. 
Parvatibai 1 Bom. 177 at p. 187; Savitribai v Lvmmbai 2 Bom. 573 at p, 606; LaUvbhai 
V. Ccwitot 5 Bom. 110 at p. 117 ( P. 0. ). 
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is assigned to the Vyavahsramayfikha.^ The Vyavaiarainaylkha is of para-- 
monnt authority in Gnjerat, the town and island, of Bombay and in northern 
Konkan. Though the pre-eminence of the MitaksaiS in the . Maratha 
country is acknowledged, yet in a few instances its doctrines have been either 
set aside or modified in favour of the views propounded by the Vyavahara- 
mayfikha* ffor instance, though the Mitaksara nowhere expressly recognizes 
the sister as a gotraja eapin^, the courts, following the Maylkha, have 
assigned to her a very high place as an heir even in the Maratha country 
and in Batnagiri* It is a well-established rule of the Bombay High Court ■ 
that where the Mitaksara is either silent or obscure the aid of the Vyava- 
haramaylkha must be invoked for its interpretation and the principle of . 
interpretation is to harmonize both works wherever and so far as that is 
reasonably possible.* It is instructive to see how the VyavaharamayBkha ■ 
came to be recognised as the leading authority in 6niera,t in matters of Hindu 
Law. It has been stated above that the family of' Nilakantha came from 
Paithan in the Deccan- Naturally all the learned members of this family, 
though they wrote in Benares or elsewhere, preferred the usages , of the 
Deccan and S'ankarabhat^, the father of Nilakantha, says in his Dvaita’ 
nirpaya that he will abide by the views of Deccan writers. Therefore the ■ 
works of the Bhat^s of Benares were highly esteemed by the learned men 
of the Maratha Country. That the Maylkhas of Nilakantha were eagerly 
sought for even as far to the south as Belgaum in the times of the Peshwas 
is established by a letter of Naro Vinayak, Mamlatdar of Athni in the pre- 
sent Belgaum District, dated 28th June 1797*, where reference is made to 
the copying of the six Mayfikhas on samskara, S(»ra, samaya, s^raddha, niti 
and vyavahara and a request is made that the other six Mayfikhas might 
be sent for a copy being made- When the Marathas held sway over Gujerat 
in the 18th century, the works of Kamalakara ( particularly the Nirnaya- 
sindhu ) and of Nilakantha were relied upon by the s^Sstris at the court of 
the Maratha rulers of Gujerat°- Thus the Yyavaharamaylikha had come to be 
recognised as a work of paramount authority in Gujerat at the time of the 
advent of the British in the first decades of the 19th century. It appears that 
even in Northern India the VyavaharamaySkha was referred to by the British 


1. Vide Bakhmabai v. Badhahai 5 Bom. H. C. B. ( A. C. J, ) 181 at p. IBS; Narayan 
V. Nana 7 Bom. H. C. B. ( A. C. J . ) 183 at p. 169 ; Krishnaji v. Pandurang 12 Bom. H. C, B. 
65, at pp. 67 — 68 ; Jatdcibai v. Sundra li Bom. 612 at p. 616 ( a case from Batnagiii. ). 

2. Lalltdihai v Mankuvarbai 2 Bom. 388 at p. 418 ; Jankihai v. Sundra 14 Bom. 612 at 
pp. 623 — 624 ; Vyas Chimanlal v. Vyas Bamchandra 24 Bom. 367 ( F. B. ) at p. 373. 

3. Qyaibai v. Shrimant Shahajirao 17 Bom. 114 at 118 ; Bai Kesaerbai v. Bunaraj 30 
Bom. 431, 442 ( F. C, ) ; Bhagwan v. Warubai 32 Bom. 300 at p. 812. 

4. Vide Introduoiion to the edition of the text of the VyavaharamaySkha p. XLIII n 1 
( Bhandaikat Institute ) where tho letter is sot out in full. 

6. Vide LaUiibhai v. Mankuvarbai 2 Bom , 388, pp. 418 — 419 and Bhagirthibai v. Kahnu- 
jiroo 11 Bom. 286 ( F. B. ) at pp. 294 — 295 for the reasons of the pre-eminent position of 
the Vyavaharamayukha in Qujerat and in Bombay Island. 
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Bonriia as early as 1813 A> 

As the VyavahSramaylkha is said to be of paramount authority in 
northern Eonkau and as it considerably differs from the MitSksarS in matters 
of inheritance and succession, it is of great practical importance to settle with 
precision the exact limits in northern Eonkau up to which the Mayfikha 
must be regarded as supremei It has been decided that Earania, an island 
opposite the Bombay harbour, is governed by the principles of the MaylSkha^, 
that Mahad, the southernmost Taluka of the Eolaba District, is not under the 
paramount influence of the Maylkha and that the predominance of the Ma> 
ylkha cannot either on principle or authority be taken further south than 
Chaul and Nagothna ( in the northern part of the Eolaba District^ ), 

Though the authority of the Vyaval^ramayakha is supremo in Gujerat, 
in the island of Bombay and in northern Eonkan and high in the hlaratha 
country, it is not to be supposed that the whole of it has either been accepted 
by the people or adopted by the courts. There are several matters such as 
the twelve kinds of sons, the fifteen kinds of slaves and the marriage of a 
person with girls belonging to lower castes than his own on which Nilakantha 
dwells with as much learning and seriousness as any ancient writer, although 
those usages had become obsolete centuries before his day. Nilakantha says 
that the paternal great-grand-father, the paternal uncle and the half-brother’s 
son succeed together as heirs. But the courts have never recognised this rule 
nor has that view ever been made the foundation of a claim in a court of law*. 
Nilakantha, following his father S ankarabhatta, says that a daughter’s son 
or a sister’s son can be adopted even by a person belonging to the three 
twice-born classes. But the Bombay High Court, owing probably to mis- 
apprehension as to the correct meaning of a highly abstruse passage of the 
Mayfikha ( pp. 112-113 of the present translation and notes thereon ), holds 
that the Yyavaharamaylkha is opposed to the adoption by the regenerate 
classes of the daughter’s son and sister's son.^ 


1. Vide Bhagwansingh v, Bhagwan 17 All. 294 at p, 314. 

2. Vide Sakharam v. Sitabai ^ Bom. 3SS. 

3. Vide Narhar v. Bhau 40 Bom. 621 { where the authoritiee are oolleoted ). 

4. Vide Baht v. Govind 1 Bom. 97 at p. 112 'uniLalhibhai v. Mankuvarbai 2 Bom. 388 
at pp. 420 and 447. 

5. Vida Gopal v. Banmanta 3 Bom. 273 at p. 280, and Vyas Chimanlal v. Fpas Bavf- 
vhandra, 24 Bom. 473 at p. 480, 



ABBREVIATIONS. 


Ait- br. = Aitaroya-brShmana 
Ap. Gr. S. = Apastamba-gthya-sltra 
Ap. Sr- S. = Apastamba-aVaufia-s5tra 
Baud. Dh. S. = Baudbayana-dharoias&iira 
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39 1. A. 121 176n 2. 

39 1. A. 176 188)9 1. 

40 I. A. 40 86)9 2. 

41 1. A. 200 164nl, 

42 I. A. 135 110)9 2. 

42 I. A. 17? 159)9. 

42 1. A. 208 163)9 1. 

43 I. A. 68 104)9 1. 

43 I. A. 151 86)9 2. 

44 I. A. 159 86n 2. 

44 I. A. 229 192)1. 

45 I. A. 41 135)9 2. 

45 I. A. 72 161n 2. 

47 I. A. 213 155)9 2. 

48 I. A. 86 165n. - 
48 I. A. 162 135)9 2. 

48 I. A. 280 116)9 4. 

48 1. A. 349 165)9, 

48 I. A. 513 118)9 1. 

49 I. A. 168 80)9 3, 8699 2, 102)9 1, 

49 I. A. 383 ,152)9 1. 

49 I. A. 385 86)9,2. 

50 I. A. 32 98)9 1, 99. 

50 I. A. 192 86)9 2. 

51 1. A. 129 216)9 1. 

51 1. A. 163 86)9 2. 

51 1. A. 171 177)9, 

51 1. A. 177 192)9 2. . 

51 1. A. 367 191m 3. 

52 I. A. 83 86)9 2. 

58 I. A. 153 140)9 3, 153)9, 268)9 2. 

53 I. A. 204 214)9 4. 

55 I. A. 139 122)9. 

57 I. A. 368 165)9. 

591. A. 173 160)). 

( 1874 ) P. J. p. 250 7n 1. 

( 1875 ) P. J. 26 215)9 4. 

( 1875 ) P J. 148 152)9 2. 

(1875) P.J. 276 142)9 2, 

( 1870 ) P. J. 73 127)9 1. 

. ( 1876 ) P. J. 31 191)9 8. 

( 1879 j P. J. 8 179n 1. 

( 1893 ) P. J. 6 116)9 4. 

( 1894 ) P. J. 30 113)9. 

2Boini. H. C. E. 214)9 4. 

4 Bom. H. C. B. C A. C. J. ) p. 31 235)9 1. 
6 Bom. H. C. E, ( A. C. J. ) 152 160)9. 

6 Bom. H. C. B. 1 135)9 2. 

8 Bom. H. C. E. ( 0. C. J. ) 244 186)9 2, 
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10 Bom. H. C. E. 444 95re 2. 

10 Bom. H. C. H. 401 235» 1. 

1-2 Bom. H. C. E. 220 152« 2. 

12 Bom. H. C. E. 362 11 ]h4. 

1 Bom. L. B. 144 107« 5, llln 2. 

I Bom. L. B. 531 201« 2. 

IBom.L. B. 574 191)i T. 

1 Bom. L. E. 770 130»i 1. 

1 Bom Xj. E. 842 104m 1. 

2Bom. L.E. 163 llln 4. 

2 Bom. L. H. 464 249n 1. 

2 Bom. D. E. 478 80n 3. 

3 Bom. L. B. 78 120n 1. 

3 Bom L. B. 201 163n. 

3 Bom. L.E. 322 216» 1. 

3 Bom. E. L. 647 183n. 

4 Bom. L. B, 140 113n. 

4 Bom. L. E. 376 159ji. 

4 Bom. L. E. 762 116n 3. 

5 Bom. L. E. 244 188n 1. 

5 Bom. L. B. 516 159n. 

5 Bom. L. B. 581 162ji. 

6 Bom. L. B. 460 163n 3. 

6Bom. L.E. 025 135n 2. 

7 Bom. L. B. 232 87n 4, 88n 2. 

0 Bom. L. E. 1140 102n 2. 

11 Bom. L. B. 255 8» 2. 

11 Bom. L. E. 654 84nl. 

11 Bom. L. B. 708 7n 1. 

11 Bom. L. B. 707 82n 2, 120n, 123n 2, 

132n 4, 167» 3. 

12 Bom. L. E. 363 142n 1. 

12 Bom. L. E. 487 155n 2. 

13 Bom. L. E. 5D2 163n 1. 

13 Bom. L. E. 1005 103n 1. 

15 Bom. L. E. 326 233n 3. 

16 Bom. L. E. 683 llSn 1. 

16 Bom. L. E. 600 163n 1. 

16 Bom. L. E. 757 167?i % 

17 Bom. L. E. 315 161n. 

17 Bom. L. E. 361 94n 2. 

10 Bom. L. E. 23 120;t. 

10 Bom. L. H. 320 183)i. 

10 Bom. L. E. 612 86n 2. 

20 Bom. L. E. 161 120» 1. 

21 Bom. L. E. 419 20l7t 2. 

21 Bom. L. B. 427 lOOn 2. 

22 Bom. L. E. 226 249n 1. 

22 Bom. Ij. E. 1070 155n 2. 

23 Bom. li. E. 482 104» 1. 

23 Bom. L. B. 1320 lOOn 3. 

25 Bom. B. E. 274 122n. 

25Bom.L. E. Ill 113n. 

IV. 


25 Bom. L. E. 420 OOn. 

25 Bom. L. E. 577 OSn 1. OOn. 

25 Bom. L. B. 813 123;t 1. 

25 Bom. Ij. E.817 104n 1. 

26 Bom. L. E. 260 102n 2. 

26 Bom. L. E. 1210 ISOn 1. 

27 Bom. I,. E. 206 159n. 

27 Bern. L. E. 365 110»i 2. 

27 Bom. L. E. 414 122n. 

27 Bom. L. B. 633 180n 3. 

27 Bom. L. B. 021 116» 4. 

27 Bom. L. E. 1003 164n 1, 163n. 

28Bom. L.E. 46 89» 1. 

28 Bom. L. B. 505 9871 1. 

28 Bom. L. B. 742 118» 1. 

-28 Bom. L. B. 1446 86» 2. 

29 Bom. L. E. 1 15071. 

29 Bom. L. E. 64 192n 2. 

29 Bom. L. B. 1320 118n 1. 

29 Bom. B. E. 1412 102n. 

80 Bom. L. B. 437 102n 1. 

31 Bom. L. B. 62S. 177«. 

32 Bom. L. B. 709 15971, 16371 1. 

32 Bom. L.B. 995 9571 1. 

33 Bom. L. B. 48 94n 2. 

88 Bom. L. E. 130 217n 1. 

33 Bom. L. B. 289 997t. 

33 Bom. L. E. 510 150n 3. 

33 Bom. L. E. 1225 118n 1. 

33 Bom. L. E. 1348 9771 1. 

33 Bom. L. B. 1411 165n. 

33 Bom, L. E. 1526 98n 1. 

34 Bom. L. E. 55 21771 1. 

34 Bom. L. E. 539 11871 1. 

34 Bom L. E. 802 113». 

34 Bom. L. B. 1070 21771 1. 

34 Bom. L. E. 1144 I8O71 2, 21771 1. 

34 Bom. L. E. 1325 9371 1. 

34 Bom. L.E. 1332 12071 2. 

35 Bom. L. E. 75 1-20 71I. 

35 Bom. L. E. 200 118 nl, 132 n2. 

35 Bom. L. E. 397 162 71. 

35 Bom. L. E. 597 163 7il. 

1 Bom. 73 201 nii. 

1 Bom. 97 97 71I, 98 nl. 

1 Bom. 121 180 n3, 220 7i4. 

1 Bom. 177 191 7i3, 192 n, 192 n2, 193 nl, 
195713, 196 7il. 

1 Bom. 262 214 n4, 215 n4. 

1 Bom. 554 192 n2. 

1 Bom. 557 192 n. 

1 Bora. 501 89 nl. 

1 Bom. 007 116713. 
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2 Bom. 9 189 nl. 

2 Bom. 67 221 ti3. 

2 Bom. 299 21 n% 27 nS, 204 n. 

2 Bom. 377 116 «2. 

2 Bom. 388 111 nl, 121 n2, 150 n2, 151 nl, 
ICO n, 161 11 , 161 nl. 

2 Bom. 494 94 n2, 153 «2,< 154 nl,- 168 «4, 

180 nl', 218 7i2. ■ 

2 Bom. 573 94 nl and 2, 152 n2, 154 nl. 

3 Bom. 7 24 nl. 

3 Bom. 131 201 n2. 

3 Bora. 273 113 n. 

3 Bom. 353 162ii. 

4 Bom. 37 98 nl. 

4 Bom. 104 155 n2, 156 n2. 

4 Bom. 188 15? nl, 162 n, 176 nl. 

4 Bom. 210 162 n. 

4 Bom. 462 151 n2. 

4 Bom. 545 108 n2, 268 nQ. 

5 Bom. 38 78 n5. 

5 Bom. 58 80 n3. 

5 Bom. 99 27 n4. 

5 Bom. 110 111 n2, 160 n. 

5 Bom. 264 Win. 

5 Bom. 322 78 nO. 

5 Bom. 563 151 n2. 

5 Bom. 597 160n, lC4nl. 

5 Bom. 660 155 n2. 

5 Bom. 662 160 n. 

6 Bom. 24 235 nl, 

6 Bom. 85 155 n2. 

6 Bom. 225 135 n2. 

6 Bom. 473 220 7i4. 

6 Bom. 498 118 ?il. 

6 Bom. 541 157 7!l. 

6 Bora. 546 25 7il, 78 n6. 

6 Bom. 616 196 n2. 

7 Bom. 84 150 n3, 153 n2, 197 nl. 

7 Bom. 155 151 n2, 180 7i4. 

7 Bom. 221 107 rib. 

7 Bom. 491 181 n. 

9 Bom. 91 160 n. 

9 Bom. 108 153 n2. 

10 Bom- 80 120 71. 

10 Bom. 149 78 n6. 

10 Bom. 363 93 n3. 

10 Bom. 372 163 7i2. 

10 Bom. 528 78 7t5, 80 7i3, 92 n2. 

11 Bom. 285 152 7il, 155 n2, 180 7i3, 186 7i2, 
187 n2. 

11 Bom. 320 152 nl. 

11 Bom. 381 115 7t2. 

11 Bom. 573 180 714. 


12 Bom. 25 268 ii2. 

12 Bom. 26 152 7i2 
12 Bom. 105 109 7i3. 

12 Bom. 329 109 n3. 

12 Bom. 505 187 7i2. 

13 Bom. 690 108 7i2. 

14 Bom. 1 155 n3. 

14 Bom. 90 108 n2. 

14 Bom. 249 111 714. 

14 Bom. 282 08 7il. 

14 Bom. 482 235 nl. 

14 Bom. 605 157 7il. 

14 Bom. 612 187 7i2. 

15 Bom. 32 1 35 n2. 

15 Bom. 110 116 7i2, 117 7il. 

16 Bom. 29 78 nb, 87 7i4. 

16 Bom. 716 163 nl. 

17 Bom. 100 116n4. 

17 Bom. 114 158n, 188n 1, 190n. 

17 Bom. 271 9l7i 4, 94n 2. 

17 Bom. 303 95n 1. 

17 Bom. 351 235nl. 

17 Bom. 486 23571 1. 

17 Bom. 690 151n2. 

17 Bom. 758 18671 2, 187n 2, 188n 1. 

18 Bom. 197 148n 2. 

19 Bom. 428 llln 4, 12071 1. 

19 Bom. 631 103n3. 

20 Bom. 173 162n. 

20 Bom. 611 202n 1. 

20 Bom. 721 201n 2. 

21 Bom. 105 12071 1. 

21Bo.ti. 333 143ti3. 

22 Bom. 101 93n 2, 

23 Bom. 73 141n 3. 

23 Bom. 77 141n 3. 

23 Bom. 229 1557s 3, 184n 3. 

23 Bom. 257 98n 1. 

23 Bom. 291 175isl. 

23 Bom. 327 118n 1. 

23 Bom. 454 207n 2. 

23 Bom. 608 86n 1. 

23 Bom. 636 lOOn 3. 

23 Bom. 725 235n 1. 

24 Bom. 89 104n 1. 

24 Bom. 192 191nl. 

24 Bom. 305 201n 1, 211n 1. 

24 Bom. 317 103n 1, 

j 24 Bom. 367 104n 1, 135n 2, 1077s 5, llln 4, 
132n 1. 

24 Bom. 473 113n. 

24 Bom. 547 80n 3. 

24 Bom. 563 158n2. 
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2/5 Bom 537 120)i 1. 

25 Bom. 657 104?tl. 

26 Bom. 163 153n. 

26 Bom. 710 165n. 

27 Bom. 75 II671 3 

27 Bom. 610 162n. 

28 Bom. 408 207n 3. 

28 Bom. 453 151n2, 163n 3. 

29 Bom. 57 8O11 3. 

29 Bom. 91 157 Jil. 

29 Bom. 316 151nl. 

30 Bom. 197 187» 3, 189n 1. 

30 Bom. 229 180n 3. 

30 Bom. 333 177ii. 

30 Bom. 431 lll»i 1. 160n, 188n 1, 190n. 

30 Bom. 607 188)t 1. 

31 Bom, 54 93nl,102»il. 

31 Bom. 354 19'J)t 1 and 2. 

31 Bom. 495 153n 2. 

31 Bom. 560 155jil. 

32 Bom. 59 152n. 

32 Bom. 81 102 m1. 

32 Bom. 275 191ii3. 

32 Bom. 300 162«. 

32 Bom. 848 217«1. 

32 Bom. 409 191iil. 

32 Bom 455 196n 2. 

32 Bom. 562 99n. 

33 Bom. 107 104n 1. 

33 Bom. 404 157n 1. 

33 Bom. 433 In 1. 

33 Bom. 452 84n 1. 

33 Bom. 669 llln 2, 120n, 123» 2. 

34 Bom. 72 6n2,^210»2, 220nS. 

34 Bom. 106 135?i 2. 

34 Bom. 385 183n. 

34 Bom. 491 113n. 

34 Bom. 510 15571 2. 

34 Bom. 553 84n 2. 

35 Bom. 169 234712. 

35 Bom. 199 20l7i 2. 

35 Bom. 389 16371 1. 

36 Bom. 29 235?! 1. 

36 Bom. 88 15271 1, 

36 Bom 94 2571 2. 

36 Bom. 138 ISOti 3. 

36 Bom. 275 14271 1. 

36 Bom. 339 8471 1, 13l7i2, 1767il, I8871I, 
191711. 

36 Bom. 379 14071 2. 

36 Bom. 424 7871 3, 8571 2. 

86 Bom. 546 16171. 

37 Bom. 116 IO871 2. 


37 Bom. 295 18971 1. 

39 Bom. 87 16971 1. 

39 Bom. 168 16771 2, 19371 2. 236?! 4. 
39 Bom. 373 9471 2. 

39 Bom. 441 IIOti 2. 

39 Bom. 539 8O71 3, 

40 Bom. 126 21771 1. 

40 Bom. 369 99ii. 

40 Bom. 429 12l7i 2. 

41 Bom. 315 I2O71I, 123n 1. 

41 Bom. 618 18771 2. 

42 Bom. 136 15271. 

42 Bom. 277 190« 1. 

42 Bom. 547 I2O71. 

43 Bom. 461 16271. 

43 Bom. 612 21771 1. 

44 Bom. 185 9971. 

44 Bom. 496 2497il. 

45 Bom. 296 9571 1. 

45 Bom. 353 16571. 

45 Bom. 1106 16671 3. 

46 Bom. 292 15171 2. 

46 Bom. 424 997i, 

46 Bom. 455 10971 3, 19271 2. 

46 Bom. 541 12371 1. 

46 Bom. 716 I6871I. 

46 Bom. 871 9771 1. 

47 Bom. 48 16471 1, 16571, 

47 Bom. 389 Uln 1. 

47 Bom. 542 12271. 

47 Bom. 707 19271. 

47 Bom. 940 16371 2, 

48 Bom. 363 19271 2. 

48 Bom. 468 9371 1. 

48 Bom. 569 16571, 19l7i 3. 

49 Bom, 282 15971. 

49 Bom. 459 15371 2, 15471 3. 

49 Bom. 515 llOn 2. 

49 Bom. 672 11671 4. 

49 Bom. 739 16471 1, 16571. 

50 Bom, 468 II871 1. 

50 Bom. 604 14071 3, 15371, 26871 2. 

50 Bom. 815 8671 2. 

51 Bom. 194 15971. 

51 Bom. 475 lSl7t2. 

51 Bom. 784 ISSn 1. 

54 Bom. 417 9471 2. 

54 Bom. 564 15971 1. 

56 Bom. 36 21771 1. 

S6 Bom. 298 11871. 

20 c. W.N. 116n4. 

1 Cal. 1 99n. 

1 Gal. 275 18371. 
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2 Cal. 365 107n S. 

3 Cal 5S7 120»1, 

4 Cal. 550 157n2. 

5 Cal. 148 21fel. 

6 Cal. 119 84iil, lC4nl. 

G Cal. 256 104n. 

8 Cal. 649 94t: 2. 

9 Cal. 725 162n. 

10 Cal. 325 1777^. 

12 Cal. 348 189)1 2. 

19 Cal. 01 99n. 

20 Cal. 433 177«. 

28 Cal. 194 99n. 

30 Cal. .521 183a. 

30 Cal. 965 llSnS. 

31 Cal, 120 87»i 4. 

31 Gal. 1065 94n 2. 

32 Cal. 261 189n2. 

37 Cal. 128 235n 1. 

37 Cal. 863 189n 2. 

39 Cal. 319 188n 1, 191n 1. 

39 Gal. 843 207)i2. 

39 Cal. 862 217nl. 

40 Cal. 82 199n 2 

40 Cal. 650 183a. 

41 Cal. 870 177n, 

42 Cal. 384 164nl. 

43 Cal. 1081 86n2. 

45 Cal. 17 192n. 

45 Cal. 666 135a 2. 

48 Cal. 643 97a 3, 99a, 268a 2. 
60 Cal. 266 78a 6. 

50 Cal. 604 192a 2. 

55 Cal. 1153 165a. 

56 Cal. 1135 122a. 

1 Mad. H. C. R. 85 180a 3. 

1 Mad. H. C. B. 372 197 b 1. 

1 Mad. H. C. R. 375 220)i 1. 

2 Mad. H. C. B. 135a 2. 

5 Mad. H. C. R. 135a 2. 

7 Mad. H. C. R. 250 113 b. 

67 M. L. J. 826 102ji 1. 

1 Mad. 252 13Sa 2. 

1 Mad. 281 180a 4. 

2 Mad. 317 89n 1. 

2 Mad. 182 150a. 

4 Mad. 1 86a 1, 134a 1 and 2. 

5 Mad. 362 95n 1. 

5 Mad. 149 155)i 2, 157n 1. 

6 Mad. 20 llOn 2. 

7 Mad. 407 97a 3. 

7 Mad. 548 110a 2. 

8. Mad. 290 151n 2. 


9 Mad. 44 111a 1, 113n. 
9 Mad. 64 192a 1. 

9 Mad. 186 99a 1. 

9 Mad. 148 120n. 

11 Mad. 5 110n2. 


11 Mad. 157 

120)1. 

11 Mad. 393 

108a 2. 

12 Mad. 214 

108)1 2. 

13 Mad. 10 

.63a, 

13 Mad. 214 

110)1 2. 

16 Mad. 23 

165a. 

18 Mad. 179 

87)1 4. 

19 Mad. 405 

163)1 3, 165)1. 

20 Mad. 75 

101a 1. 

20 Mad. 207 

150a 2. 

22 Mad. 398 

111 ) 1 4, 116n 1. 

24 Mad. 229 

108)1 2. 

25 Mad. 429 

99)1. 

26 Mad. 133 

192)1. 

26 Mad. 509 

101)1 3. 

27 Mad. 13 

99)1. 

27 Mad. 71 

217b 1. 

27 Mad. 206 

102n 1. 

28 Mad. 1 177)1. 

28 Mad. 377 

207)1 2. 

29 Mad. 437 

121)12. 

30 Mad. 340 

142n2, 235)1 1 

30 Mad. 406 

165)1. 

31 Mad. 100 

157a 1. 

31 Mad. 161 

217)1 1. 

31 Mad. 310 

103a 1. 

32 Mad. 512 

189a 1. 

33 Mad. 165 

lC8a 5. 

33 Mad. 220 

98)1 1. 

33 Mad. 439 

164n 1. 

34 Mad. 277 

99)1. 

34 Mad. 422 

102a 1. 

35 Had. 152 

15‘Jn 1. 

36 Mad. 116 

188)1 1. 

37 Mad. 273 

102a 1. 

37 Mad. 458 

217)1 1. 

38 Mad 45 

191a 1. 

38 Mad. 144 

155)1 2. 

38 Mad. 556 

102)1 1. 

38 Mad. 1036 179 b 2. 

39 Mad. 136 

98)1 1. 

39 Mad. 159 

86a 2. 

39 Mad. 298 

180a 2. 

39 Mad. 587 

102a 1. 

39 Mad. 658 

153)1 2. 

39 Mad. 772 

116)1 2. 

40 Mad. 632 

102)1 1. 
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40 Had. 654 163» 2. 

10 Mad. 816 19371 2. 

41 Mad. 130 21571 3. 

41 Mad. 1073 20671 3. 

42 Mad 711 21577 land 3. 


43 Mad. 4 19271 l,7t 2. 

43 Mad. 32 1907i, 19l7i 1. 
43 Mad. 398 11677 4. 


43 Mad. 464 19277. 

43 Mad. 876 11377, 11777 1. 

44 Mad. 114 16477 1. 


44 Mad. 121 16577. 


44 Mad. 656 11677 4. 
44 Mad. 753 16577. 


45 Mad. 489 10277 1. 
45 Mad. 949 19277. 


46 Mad. 

47 Mad. 

48 Mad. 
48 Mad. 
iS Mad. 

48 Mad. 

49 Mad. 
49 Mad. 

49 Mad. 

50 Mad. 
53 Mad. 


107 9877 1, 9977. 
753 16577. 

1 9977. 

254 8677 2. 

407 12077. 

722 16477 1,116577. 
652 11777 1, 16577. 
941 10477 1. 

969 11077 2. 

340 9977. 

84 10277 1. 


64 Mad. 576 19277 2, 19377 2. 
1 All. 46 15477 2, 18377. 

1 All. 105 9577 2, 14477 3. 

1 All. 159 8877 2. 


1 All. 661 lbl77. 

2 All. 150 15377 2. 

4 All. 243 15577 3. 

4 AU. 427 10077 1 and 3. 


6 All. 311 16277. 

5 All 430 8777 4. 

5 All. 509 19277, 192771. 

6 All. 276 11577 3, 

9 All. 253 11577 6, 11977 2. 

12 All. 328 11571 6. 

12 All 590 19277. 

14 All. 53 11377. 

14 All. 57 11677 1. 

17 All 294 11077 1, 11177 1, 11377. 
19 All. 26 21477 4, 21577 4. 

19 All. 215 1&97I. 

21 All. 412 11377. 

21 All. 460 11177 4, 11677 1. 

24 All. 123 16277 2. 

24 All. 273 15977. 

25 All 351 18077 4. 

25 All. 468 17677 2. 

25 All. 476 17677 2. 

20 All. 472 120771. 

26 All 611 20777 2. 


32 All. 155 19377 1, 


32 All. 189 

17771. 

32 All. 305 

13677 2. 

33 All. 118 

9377 4. 

33 All. 472 

217771. 

84 All. 234 

17677 2. 

34 All. 505 

9477 2. 

35 All. 80 86772. 

37 All. 545 

15977. 

37 All. 604 

16377 1. 

SB All. 416 

16377 3, 16471 L 

39 All. 496 

86772. 

40 All. 178 

15077 3. 

40 All. 374 

14377 3. 

41 All. 130 

15277. 

43 All. 604 

22177 3. 

44 All. 503 

15277. 

45 All. 715 

17677 2, 18477 L 

45 All. 297 

10277 1. 

46 All. 95 21677 1. 

46 All. 192 

15577 2. 

46 All. 583 

15277 1. 

46 All. 616 

19377 2. 

46 All. 769 

177n. 

47 AIL 10 16477 1. 

47 All. 127 

9477 2. 

47 All. 403 

15577 3, 18477 3. 

48 All. 9 217»1. 

48 All. 518 

21477 4, 

48 All. 648 

18477 1. 

50 All. 632 

9377 4, 94» 2. 

51 All. 886 

21777 1. 

51 All. 478 

18477 1, 

52 All. 178 

89771. 

52 All. 789 

19371 2. 

54 All. 698 

16577. 

1 Patna 861 

87 714, 

2 Patna 469 

119 772. 

3 Patna 162 

191 377. 

4 Patna 478 

214 7i4, 215 77. 

5 Patna 777 

119772. 

7 Patna 163 

177 77. 

9 Patna 338 

94 772. 

10 Patna 94 

208 77. 


1 Patna L. J. 103 771. 

2 Patna L. J. 461 110 77 2, 

3 Patna L. 3. 633 16577. 

4 Patna L. 3. 39 94 772. 

4 Patna L. 3. 369 208 77. 

2 Lahore 40 135 772. 

4 Lahore 217 til. 

5 Lahore 92 86 772. 

5 Lahore 192 177 ti. 

5 Lahore 375 102 77I. 

6 Lahore 385 152 Til. 

6 Luoknow 365 177 t*. 

6 Lucknow 456 173 77. 
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THE 


VYAVAHARAMAYUKHA 


Composed by 

BHATTA NILAKANTHA 


1 Having siiokcu of the ways ol royal policy ami fittingly bowed to the 
lotufa-like Ibet of the refulgent ( Sun), Nilakantlia composes a little (work) on 
the disposal ( decision ) of vyavahdfct ( judicial proceedings ). 

2 I contemplate my revered (father) S^ankara, the only leader among 
the host of Brahmanas, yrho looked alter the religious practices ( of the peo- 
ple ), who was endowed with happiness, who was the teacher of all in Kas i 
( Benares ). 

8 That highest Borson, who ai)poarod in two forms in this world for 
propounding two conflicting paths ( systems ), has here (now) accepted the 
non-difference of ( the views ol the two ) Mimamsakas, ( being born ) in one 
form as Bhatta Sankara. 

i There are certain ( doctrines ) here which are accepted by some who 
lead ( people ) astray J I have discarded them as they are baseless. On account 
of this (discarding) there is no deficiency of treatment in this (work); w'or- 
ship does not become deficient by the absence ol the flower of the sky. 


V. 1, ‘Having spoken policy’ — This refers to the composition of the Kitimayukha, 

which immediately preceded that of the Vyavaharamayukha. 

V. 2, This verse also applies to god S'ankaia hy means 'of ilesa ( Paronomasia ). The 
Words ^ paronomastie. The verse {with S'ankara) moans ‘ I contem- 

plate (the god) S'ankara, who has the moon as Iho only thing (hy way of decoration) on his bead 
who is the lord of the Bull, who is accompanied by PErvatl (called S'iva), who is the inspirer 
of all in Kas'l and who is an objeot'of worship S’iva is the presiding deity of Benares. 

V. 3. Por detailed explanation of thiswerse, vide notes to V. M. pp. 1 — 3. Tho two 
Mimaihsakas are Frabhakara and Pumarila. Kllal.nnthn> claims that bis father explained 
away the differences between tho views of PiabhSkaia and Kumaiiln. Mnudlik’s explanation 
that the first half of iho verse refers to S'ankara and Kumniila .ind that tho latter half says that 
S'ankarabhalta accepted the identity of tho'hnmnn'soul with tho divino'csscnco propounded 
by Vyasa is far-fetched and wrong. Tho docliine of adi'mta was not propounded by 
MtmanisaJcas properly so callod and Yj Saa and his school aro hardly over designated 
Mimasmditas. 

V, 4. IQiapuspa ( sky — flower ) Is a symbol ol nh.it is absolutely non-existent. Vide 
notes to Y. H. p, 3 for khapuspii. 
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Vyavahara is an'action oi opciation that facilitates the exposure of 
tlic 4 \iong that is not known ( at the time when the 
Definition of opeiation begins as belonging to one ) and that peitains 

Vyavahara to one out of the several persons that have a dispute 
( about it ) ; 01 it is an opeiation in which the plaintiEf 
and the defendant are the agents, in which possession, witnesses and ( other ) 
means of proof are applicable (according to circumstances) and which helps the 
establishment ( of truth ) in the midst of conflicting alternatives. Accord- 
ing to the Madanaratna, m the case of a reply of confession^ ( to the claim 
of the plaintifl ) the term vyavahara is applied ( only ) in a secondary sense. 
The latter part* ( of the above definition) serves the puipose of excluding 
( from the denotation of vyavahara ) vada, vitanda and the like 

Now (as to) the titles of Vyavahara Now (as to) its divisions, YajSava- 
Ikya says (2 5 ) : 

If one, invaded by others m a way that is in conflict with the awirfis 
and established usage, complains to the king, that becomes a subject of 

vyavahara 

The #woid ‘adhaisitaV moans ‘lU-tieated, despised*. 

Manu (8 4-7) speaks of eighteen divisions of the subjects of vyavahara 

Of them the first is (l) the non-payment ot debts, (then) (2) deposit, 
(3) sale by one who is not the owner, (4) partnership, (5) resumption of 
gifts, (6) non-payment of wages, (7) breach of compacts or conventions, (8) 
rescission of purchase and sale, (9) dispute between master and herdsman, 
( 10 ) rules about boundary disputes, (ll-12) harshness of bodily injury and 
speech ( i e assault and defamation ), ( 13 ) theft, ( 14 ) violent offences, 
(l5) adultery, ( 16 ) duties of husband and wife, ( 17 ) partition, (l8) 
gambling and prize fighting These are the eighteen subjects here in the 
sphere ot vyavahara 

^Anajiakarma' means ‘not giving* * Iniisa^yah’ means ‘repentance* ( i c 
foscission) ‘DvUtam' means ‘playing bv means of inanimate objects’ (like 
dice), (while) ‘samahvava’ means gaming by means of animate objects In this 
(above) prssage adulteiv and harsJiness of speech and assault are separately 

1. ‘ Kopiy o£ coufo'jbiou ’ — When a plamtiB lodged his oomjilvint, the defendant had to 

give 1 icpli , which wa-, of four kindb, >ii a total dcni.il ( imlhi/a ), a confession oi admission 
of plimtifi’s elum ( sampiafipaffi ) v pica of ciusc ( i e loccpting the whole or pait of the 
pluntifi's avoimeiits md meeting them with a countci ciii'-e ), v plea of res judicata, ( piSn- 
nj ay a ). W hen the defendant admits pi untiS’s claim, thcie is no necessity to employ means 
of pioof and to estaUish the tiuth b\ icasoning Hence the dolimtion of iijaialidta ‘in 
which the plaintiff altoiiiat.vcs ’ eannot piimaiily apply to such a piocecding 

2, ‘Thelattei put’ i o the woids ‘in which possession alternatives’. For 

explanation of i5do ind iitawds, vide notes to V M pp 1 — 5 Those aie technical terms in 
NySya. In both theio aie disputants but in idda the piamanaa ato piatijah'^a, anumdna 
&o. and not possession Ac , in iitanda ( incie cavilling ) there is no attempt to find out the 
truth, hut there is simpl' a dcsiic to ridicule and vanquish one’s opponent. 

» F. 2 ( text ) 
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mentioned ( from Idhata ) according to the maxim of the cattle and the bnll^, 
though they are ( mere ) varieties of SdhdBa according to the dictum of 
Brhaspati ( p. 359 v. 1 ) ! 

Sdhasa is of four kinds, viz. killing a man, robbery, intercourse with 
another's wife and harshness of two kinds. 

The nature of these eighteen ( divisions ) will be explained later on. 

Now the summary of the fundamentals* of vyavahara (judicial procedure). 

Brhaspati ( p. 279 v. 18 ) says ’ 

( The king ) should construct a separate building in his fort, with water 
and trees near it, ( and ) on the eastern side of it he should prepare the 
court-room, facing the east and jwssessed of all the good characteristics (of 
a sabhd ). 

* The same (i. e. sabha) is (styled) dharmadhikarana ( hall of justice ), 
as the text of Katyayana says ; 

That place, where the sifting of truth and falsehood after deliberation 
in accordance with dharmas'dsira (the science of law) is antlioritatively 
made is the dharmadhikarana ( the hall of justice ). 

Manu ( 8. 1-2 ) says; 

The king desirous of investigating judicial proceedings should enter the 
sabhd ( court ), being well-mannered and wearing a dress and ornaments 
befitting good breeding, along with ministers well-versed in state policy and 
with biuhmanas, ( and ) should look into the causes of the litigants. 
TajnaTOlkya ( 2. 1 ) says : 

The king, being free from anger and avarice, should investigate judicial 
proceedings along .with learned brahmanas in conformity with dharnta- 
s'dstra. 

( The word ) ‘ nrpah ’ ( means ) any one whatever ( of any caste ) 
having authority to protect the subjects and not merely a ksairiya ( a 
man of the warrior caste ). Katyayana ( says ) : 

The king who looks into ( the judicial proceedings ) together with the 
judge, the councillors, the brahmanas, the family priest and the sabhyaa 
( assessors, respectable men ) reaches heaven on account of ( his Iiaviug 
followed ) dharma ( the dictates of righteousness ). 

1. * The maxim of tliQ cnttlo and tho bull’ — For dotiiilod explanation vide notes to 
y. M. p. 6. When a man saye ‘ lot cattle bo brought and bulln also this mode of expression 
is employed to draw special attention to the intractability of bulls, though the latter aro 
included in the generic term ‘ cattle ’. So robbery and adultery are separately mentioned 
apart from saltasa by JIanu, though they are variotics of sahnsa, in order to draw special 
attention to those important heads of vj/avaltilm. 

2. The word matrka moans ‘ fuiidamontalH. basis’. Jimutnvahana's work dealing with 
general rules of procedure and the moans of proof Is styled VyavnhSrftniittrka, 

* P. 3 (text) 
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In this passage ( the word ) ‘ brahmana ' ( means ) one who is not 
appointed ( as a member of the court to decide causes ), while ‘ sdbhyaa ’ 
( assessors ) are those who are appointed ( by the king to decide causes ). 
And to the same effect it has been said ( Narada p, 36 v. 2 ) ; 

One who knows dharma^ whether appointed or not, must speak out 
( what the decision should be^ ). 

Brhaspati (278. v. 12) declares the definition of (pradvivakd) a judge 

He, who in a controversy asks questions and also cross-questions and 
who is the first to speak ( to a litigant ) in a sweet manner, is therefore 
known as prddvivdka. 

* Vyasa declares the definition of amSiya ( councillor ) : 

The king should appoint as amdtya a person of the regenerate classes, who 
knows all the sdstras, who is not avaricious, who utters what is just, who 
is a brahmana, who is wise and to whom the office comes hereditarily. 

In this passage the word ‘dvija* (a man of the regenerate classes) is used 
again ( even after the word vipra, a brahmana ) for the purpose of including 
a kfatriya or a vaWya ( for appointment as minister* ) in the absence of a 
brahmana. To the same effect ( is ) KatySyana : 

Where there is no learned brahmana, ( the king ) should appoint a 
ifatriya or a vaidya who is proficient in dharmas'sslra ; (but he) should 
carefully exclude a s'udra. 

And Yajnavalkya (2-2) says as regards sahhyas (members of the court) ; 

The king should appoint as members of the sabhS ( court of justice ) 
those who are endowed with Yedic learning, who are learned in dharma 
( ), who speak the tnrth, who do eqiral ( justice ) to friend and foe. 

As regards their number Brhaspati ( p. 278 v. 11 ) says : 

That sabha (court), where are seated seven, five or even three brdhmanas, 
who are conversant with worldly affairs and who are learned in the Yedas 
and in dharma ( law ), resembles ( in holiness ) a yajfla ( sacrifice ). 

The same author ( p. 279. v. 14 ) says : 

The king should appoint as ganoka ( accountant ) and lekhaka ( scribe ) 
two persons, who are versed in tlie principles of grammar ( e'abda ) and 
lexicography (abhidhdna')^ who are proficient in reckoning (casting figures), 
who are pure and who are acquainted with various alphabets. 

1 On tto words ‘appointed’ and ‘sabliya’ ride notes to V. Jf. pp. 10-11, 

2 Brhaspati, as quoted in the YyavahSramgtrkS of Jlmutavahaiia, s.iys 'In a sacrifice 
is honoured Visnu, while in rijavahrira the king ( is honoured ); there f in sacrifice ) the 
Mcrificer is the successful ( party ) and the animal (sacrificed) is the vanquished partv 
( as in a litigation ); the plaint and the reply are the clarified butter and the conclusion is 
(hatiis) the offering ; the S astra {dharina.s'fistra) is the Veda and the salhijas are the .sacrificial 
priests who receive dakHna (pavment for acting as adjudicators ). 

* P. 4 (text) 
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‘ S'abda ' means the soienoe of words ( i. e. grammar ) ; ‘ abhidhana ' 

( means) a lexicon. Katyayana says: 

There merchants should be appointed to listen ( to the evidence ) and 
to decide what is just. 

latra’ ( means) ‘in the court'. Brhaspati ( p. 279. v. 15) says: 

( The king ) should appoint his own truthful man ( servant ) who wiU be 
subject to the control of the sabhyas for summoning and looking after the 
witnesses, the plaintiff and the defendant. 

* This (officer) should be a a'Hdra. To the same effect is Vyasa ; 

The king should appoint as addhyapala a strongly built s^dra, who 
helps (in arriving at) the truth (by summoniug witnesses &c.)i who holds the 
post hereditarily and who acts under the orders of the sdbhyaa. 

Tajnavalkya ( 2.3 ) says : 

A king who cannot, owing to pressure of ( other ) work, look into the 
causes ( of litigants ) should appoint ( to administer justice ) a brahmana 
learned in all dharma ( law ) along with aabhyaa, 

Brhaspati ( p. 278. vv. 6 and 8 ) declares the duties of the king and the 
presiding ( judge ) : 

The presiding ( judge ) is to declare ( the decision), the king is to 
punish ( to execute the punishment ), the aabhyaa to investigate the causes, 
the accountant is to count the money (or tok>ast figures) and the scribe is 
to ’Write down the (legal) proceedings. 

The same author ( Brhaspati p. 279 v. 16 ) says ! 

The king should sit facing the east, the aabhyaa facing the north, but 
the accountant should face the west and the scribe the south. 

yajnavalkya (2. 30) speaks of determining agencies other than the royal 
court ; 

In matters of judicial proceeding among men each preceding one (out of 
the following), viz. the (judges) aiipointed by the king, the pugaa, the 
s'renia and the leulaa, is superior ( in authority ). 

The words ‘nrpenadhikrtah’ moan ‘the piridvivaka and others.’ ‘Plffgah*’ 
( means) the ‘assembly of men living in the same villago, earning their living 

1 For detailed explanation of Srevi and hdti, vide notes to V.M. pp. 12-14. Ptlga waB 
Bomewliat like a village panchayat', s'reni was a guild of porsotiH Iwlonglng to tho same caste 
and pursuing tho same ealling, such as a guild of oiluiuu or weavers. ‘Kula’ means the kind- 
rod of the parties constituted into a court. NSrada ( T. 7 ) also says that f{ithi, it'cyi, gatjn, tho 
judge (appointed hy tho king) and tho king were the sourees ofjusUoo, oneh of superior 
authority to tho preceding one and Ui'haspnii as quoted In the Vlmmlltodaya (p, 40) says 
that kula, ireni and gaya may investigate all causes olhur ( haii t tiose of sUliasa (lieiuous wrongs 
in whiph an clement of force is involved )• 

• P. 6 (text) 
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by various callings and belonging to different castes.' And ‘s renis are the 
opposite of *pT5gas'. ‘Kulani* ( means ) the asseinblj' of eastemcn, relatives 
and blood relations. Brbaspati ( p. 281 v. 25 ) also says ; 

For those wlio move about in the forest a court should be held in the 
forest, for Soldiers in the army and for merchants in the caravans. 

* ‘Karana’ ( means ) sahhd ( court). Katyayana mentions the (proper) time 
for investigating judicial proceedings ; 

The king, pirtting down his foes, should decide the causes conformably to 
the rules laid down in the s'datras in the court and in the first half of the 
day. The three parts^ of the day omitting the ( first ) eighth part of it are 
declared to he the best time for (investigating) judicial proceedings as laid 
down in the s' datra^. 

‘The eighth part’ is half of the first watch (of the day): ‘the three parts' 
are those that are subsequent to it and precede mid-day. And Samvarta decl- 
ares the tithis (lunar days) that are to be omitted ( lor investigating judicial 
proceedings ) : 

The wise should not look into judicial proceedings on these tithis viz. 
the 14th day ( of the two halves of the month ), the new moon, the full 
moon and the eighth. 

Bjhaspati ( p. 230 v. 23 ) says ! 

Having occupied that ( court ) in the first half of the day along with 
the old, the counciUors and dependents, he ( the king ) should investigate 
( judicial proceedings ) and should listen to ( the expositions of ) puTdnas, 
dharmas' dstra and arthas'dstra. 

■ Tam ' ( means ) the sahhd ( the court ). 'Arthas^astra'* (means) the science 
of politics. Narada ( p. 15. v. 39 ) declares ( a rule of preference ) in case of 
conflict between dharmas' dstra and arthai! dstra ; 

Where there is a conflict between dharmas^astra and arthas^Sstra, 
one should do what is laid down in the dharmas' dstra and discard the 
dictates of arthas'dstra. 

But in case of conflict between two texts of dharmcts'dstra Yajnavalkya 
(2. 2l) says : 


1. 'The three parts &c.’ — the idea is that the day (of 12 hours) is to bo divided into eight 
parts ( of hours each ) and the court rvas to bo held after the first part ( of 1.J hours ) 
and before qiidday ( i. e. roughly between 7-30 A. M. and noon ). 

2. ‘Arthas'astra’ — Mandlik and Bor. translate this as 'moral laws’, but this is wrong. The 
well-known work of Kautilya on politics and state administration is stvled arilmiSistra, 

’ P. C (text) 
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In case of conflict between two smitis reasoning ( or decision ) based 
upon the practices ( of the old ) is of greater force ( or authority^ ). 

* Brhaspati blames him who does not take reasoning into consideration 
( but merely follows the letter of the texts ) : 

The decision ( of the case ) should not be given by merely relying upon 
s astra, for in the case of a decision void of reasoning loss of dharma 
results. 

Brhaspati ( p. 287 vv. 28-31 ) says that the ( king ) should take into 
consideration the usages of the country and the like ; 

The dharmaa ( modes of right conduct or usages ) of a country, caste 
or family that were introduced in by-gone times should be preserved intact 
( as'^they are), otherwise the subjects become agitated ( they resent inter- 
ference in their usages ) ; people hecome disaffected end the forces 
(strength or army ) and the treasury { of the king ) become depleted. 
The maternal uncle’s daughter is accepted irf marriage hy brahmanas 
of the south; in madhyadea'a* (central India ), ( brahmanas ) become 
hired labourers and craftsmen and eat cow's flesh ; eastern ( brahmanas ) 
eat fish and their women are addicted to illicit intercourse ; in the north 
women are addicted to drinking and can be touched by men even when in 
their montlily courses. On account of the acts ( specified ) these ( in their 
respective countries ) should not be liable to undergo prdyas'oiita 
(penance) or to incur judicial punishment. 

The word ‘pflrve’ means ‘living in the east.’ In some ( works ) the read- 
ing is ‘sarve’ ( for ‘pTIrve’ ). ‘Sarve’ ( means ) brahmanas and ( men of ) 
other ( castes ) ; ‘damah’ means ’dandah’ (legal punishment); some ( writers ) 
maintain that the mention in some smrtis of prayas'^titta and the like in the 
case of these acts applies to countries not mentioned in this passage ( of 
Brhaspati ), while others who explain ( ‘prayas cittadama' ) as the punish- 

1. The Mit. explains that in case of conflict between two smrtis texts ratiocination 
which assigns to each of them its proper place by looking upoii'one as containing the rule 
and the other as containing the exception { and such other methods of interpretation ) is of 
superior force, being based upon the practice of the old ( who'imrsuo the rule laid down in 
one text and avoid the other ). Nyaya means ‘ rule of interpretation '. The word ' nySya ’ 
may also mean ‘ the decision In that case the meaning is that in case of conflict bcwccn 
two smfti texts, the rule of decision should be to And out what the usages of the people are 
and to decide accordingly. Vis'varupa gives two other senses of this passago and reads 
‘ smvtor virodhe ’. This text of Yaj. contains a rule somewhat similar to the doctrine that 
equity rather than the bare letter of the law should be followed. In Blian v Siindrabai Bombay 
Printed Judgments 1874 p. 250 at pp. 251 and 252 the texts of Yaj. II. 21 and Br. are referred 
to and the text of Yaj. is translated as ' usage is of force for their construction Vide also 
Chunilal v Svrajram. 33 Bom. 433 at p. 439 ( =11 Bom. L. E. 708 ) where it is said that 
Nllakantha cites YajSavalkya’s text that where there is a conflict between two or more 
smptis that one should bo accepted which is conformable to equity. 

2. Madhyades'a is the tract between the Himalaya and the Vindhya, to the cast of the 
place where the Sarasvatl disappears and west of Prayaga ( Allahabad ). Vide Manu. I. 21. 

' * P, 7 (text) 
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ment ■which seiwes as piSyas'^oitta, say that ( the passage lays- down ) the 
mere exemption (of those people) from legal punishment, while in other coun- 
tries both legal punishment and penance will ha've to bo sufifered.^ Vyasa 
( says ) : 

The decision ( of a litigation ) between merchants, craftsmen and 
such others and between those who subsist on agriculture and the stage can- 
not be given by others ( who know nothing of these avocations ) ; but it 
should be assigned to those only who are well versed in these (avocations). 
Manu ( 8. 390 ) says ; 

The king who desires his own w^elfare should not ( himself ) declare a 
special decision in the case of men of the three higher castes who have a 
dispute among themselves in connection with the orders (as ramas) to 
which they belong ( i.e. as brahmacarins, householders &c. ). 

Katyayana ( says ) : 

At the ( proper ) time, ( the king ) should question the petitioner who 
bows to him and stands befoce him ‘what is your business and what 
is your grievance; do not be afraid and speak out, man! By whom, 
where, when and from what (motive were you troubled)’ ? Thus he should 
question the ( applicant ) when he comes to the court. Having considered 
along with the sabhyas and the brShmanas what ho speaks when thus ques- 
tioned, (the king), if the cause be proper, should then hand over to him (to 
. the applicant ) a seal ( i.e. order under seal ) or should order the servant 
( called sadhyapdla above ) for summoning ( the defendant ).® 

Narada ( p. 17 v 47 ) says : 

The applicant who has a dispute may put under restraint or arrest ( the 
defendant) who does not stand up to meet (i.e. who absconds or avoids) the 
claim that is to be investigated or who minds not the words of the claimant, 
tiir the approach of the summons (i.e. the sealed order or the sadhyapala). 


1. According to the plain words of the text the doing of the various acts in the respeot- 
ive'ceuntries does not render the people liable to incur punishment nor to undergo prSyas'oitta; 
some say that they escape only punishment at the king's hand ( but aro liable to undergo 
prayas'eitta ) in those<countrics, while in other countries people guilty of these acts would bo 
liable to undergo both prayas'eitta and legal punishment. People guilty of offences were sup- 
posed to be purified by undergoing punishment at the hands of the king ( i. e. legal punish* 
ment was a kind oi'prSyasciita ), Vide Manu 8. 318. 

2. Vide Saglmnathji v. tlie Bank of Bombay I. Jj, B. 34 Bom.' 72, 78 (= 11 Bom.L.B. p.2S6) 
where this'passage is quoted and it was held that where the manager of a family firm borrow- 
ed for the family firm without legal necessity the debt would be binding oven on minor 
members. Mandlik translates ‘rangopajlvisu’ as 'among dyers’ but this is wrong. The usual 
meaning of 'ranga' is 'theatre or stage'. Mandlik himself on p. 24 translates 'rangavatari' as 
'performer on the stage’. This text does not mean that the king is not to decide those matters 
but that he diould not decide them hastily without the aid of experts. ' 

3. In Sanskrit the same word is used for plaintiff and complainant, as there was no 
clear-cut distinction made in ancicfit India between icivil and criminal courts and procedure* 
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The same authoi’ ( Narada p. 17 v. 48 ) meutioiis four kinds of ( asedha ) 
restraiiits ( by the applicant, of the defendant ): 

Confinement to a place, restriction as to time, ineventing from going on 
a jom'ney and prohibition fi'oni doing certain specified acts ( such as exiws- 
ing goods for sale ); restraint is thus of four kinds. One thus subjected to 
restraint should not transgress it.^ 

The same author ( Narada p. 13 v. 61 ) lays down the pauitihmeut for 
bim thus restrained who transgresses the restraint ; 

. One who is arrested being fit to be arrested and who transgresses it 
deseiwes punislrment. 

^tThe Siiiiic author (Nar. p. 235 v* 13) declares that in some cases the person 
wlio restrains ( the defendant ) himself inem's i^unishment : 

He, however, wlio inflicts restraint ( upon the defendant ) in such 
improper ways as stopping the senses or ( stopping ) speech or breathing 
deseiTCS to be punished and not (he who breaks away) from such restraint. 
Narada ( p. 18 v. 49 ) declares the absence of punishment in certain cases 
even when ( the defendant ) breaks through the restraint : 

One, wiio is placed under restraint while crossing a river or when in 
an imihissablo forest, or in a diflScult place or in an over-whelming calamity 
( overtaken by vie major or king’s enemy ) and the like, shall not be 
guilty of an offence if ho breaks away from restraint by another ( in such 
eases ). 

Kstjliyana prescribes punishment for him who puts under restraint those 
that do not deserve to bo restrained : 

He that restrains another not liable to be restrained should be pnnisbed 
by the king ; this is the established rule. 

The same author enumerates those who ought not to be restrained: 

• Those who have climbed up a tree or a mountain, those who are seated' 
on an elephant, horse, chariot or vessel and persons i)laced in a dangerous 
situation ; all these should not be subjected to arrest by those who seek to 
establish tiieir claims ; as also iiereons afflicted with diseases or misfortunes 
and one who is engaged in a sacrifice. 

Narada lays down the following rules as to summoning (the defendant):* 

The king should not (Ktuse to he summoned the diseased, minors, the 
old, persons m a difScult situation, petsofw engaged in religious duties, one 
who would 5/c seriously tiiined ( ii then summoned ), one who is under * 
calautilsy { a fereavement he . ), one who is engaged in the king's businc^ 
or in cif;lel»radsng a ( religious ) festival, persons intoxicated or i^ossesssKl, 

1. CoiBjiBre itnAvnt (A the t!. V, C'/tn t/f 

2. Tbssffveiisfiitai'c awi'hjftd toJfcSillyiiijawa b? the Vjf, ( p, ’/i) s/id is Ttfiswi fey ifc* 

SmrtMan^ri^ aerj as* acj foajiri iu printed WSirisda ; feaS toffifsrfc ifSsads I, ■ 

'•S.9 fifeart) 
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mad men, those involved in grief, servants ; nor a young woman who has no 
relatives, a woman of a respectable family, a woman who is recently delivered, 
a maiden of the highest caste; (because) these (females) are declared to be 
dependent on their kinsmen (and their kinsmen should be summoned and not 
they). It" is allowable to summon those women upon whom their families are 
dependent, those who are iM’ofligate and who are lu'ostitutes, as also those 
that have no family ( i.e. who ai'e of low birth ) and those that are sinful. 
Having understood the matter complained of the king should summon in 
weighty matters even ascetics who have repaired to a forest, but without 
offending them. Taking into consideration the time and the place and the 
importance or otherwise of the causes the king may very slowly cause to be 
brought even the diseased and others (enumerated above). 

In some ( copies ) the reading is ‘ yanaih ' ( in palanquins or other 
conveyances ) for the word ‘s’anaih* (slowly). A person who being summoned 
does not attend should he punished. And to the same effect is Brhaspati ( p. 
268 v 35 ); 

Where a jicrson being summoned and having relatives and family^ does 
not attend tlirougli arrogance, the king should fix a punishment for him 
according to the ( importance of the ) matter in controversy. 

Katj'Syana prescribes different fines according to the difference in the mutters 
of controversy ( for not attending when summoned ): 

If the matter bo insignifioant the fine shall be fifty ( papas* ), if it l)c 
of a middling character, the minimum fine- should be one hundred, in serious 
triatters the fine should always be not less than five hundred ( panW ), 
Pitamaha speaks of what is to be done after the arrival of the person 
summoned : 

The person complained against ( i.e. the defendant ) together with the 
plaintiff shoidd be made to stand in front of the court. 

The instrumental ( in vSdina ) is here used in the sense of'togother with' 
( and not in the seuco of agent ). Katyayana says-f 

There ( in t!io court ) the complainant ( or plaintiff ) slioidd first speak 
out (his case) and after him tlie defendant. At the end of both the members 
of the court ( tiie assessors ) shoidd speak out (their views) and after them 
the presiding judge ( prddvivdka ). 

'^‘Brhaspati ( p. 290 v 4 and p. 28S v 34 ) say.s ; 

When a plaintiff and his opponent ( or several pairs of plaintiffs and 
their opionent.s ) approaclj (the court), each .saying ‘l should bo heard fii-st’ 


1. Belying ou the support o£ his relatives or his noble birth ho treats with scant 
courtesy the summousi aud hence he is to be puinshccl for contempt. 

2, KatySiymiii iis (luotecl in the Siu. G. says that wherever a figure is nicutioxn'd as ^ 
fine for a wrong and nothing more is spcciliod the figure refors to pavast Vide notes to V.M.p.l'J 

•P. 10 (test). JP. 11 (text). 
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the plaints should he recorded in the order ol the castes (of the applicants) 
or after considering (the gravity of) the wrong (in eaeli case). In the case 
of persons who are not hold (or mature in intellect), who arc idiots, insane, 
infirm on account of old age, women, minors or diseased, a relative or some 
other person appointed (to represent them in tlie litigation) may declare the 
plaint or tire reply 
Narada ( p. 29 v. 22 ) says : 

Whether a person be appointed by the plaintiff or bo instructed ( to 
appear in court ) by the defendant, success or failure belongs to him for 
whom he carries on the litigation. 

As to the text of EStyayana ( this is Narada p. 29 v. 23 ), 

Wliere a person, not being a iwother or fatiier or son or a servant, 
undertakes another's litigation and speaks out (generally falsely) in judicial 
proceedings, lie is liable to be punished,* 
it refers to persons who are not apiiointcd ( as agents ). The same author 
declares that in certain eases an agent ( to conduct a litigation ) cannot be 
recognised ( by the court ); 

In ( judicial proceedings for ) the killing of a hiiihmana, drinking liquor, 
tlieft, adulteiy with preceptor’s (elder’s) wife, manslaughter, theft, touching 
(violating) another’s wife, eating forbidden things, seduction and defilement 
of a virgin, violence (of language and actions i.e. slander and assault), for- 
gery, treason, no deputy ( or substitute ) shall be given and the party who 
does the act shall himself carry on the cause. 

( In the above passage ) the word ‘ steya ’ ( theft ) is repeated in order 
to lay down an absolute proliibition of a deputy ( in the ease of such offences 
ns theft* ). •‘Prativadi’ means ‘pratinidhi’ ( a suhsititude or deputy ). 

When the defendant is brought ( before the court ) Yajnavalkya ( 2. 6 ) 
describes what is to be done by the iilaintiff : 

What was alleged by the iilaintiff before the defendant was called should 
be written dovm in the presence of the defendant and should be marked 
(furnished) with the year, the month, the fortnight, the day, the names (of 
the parties), their caste and the like. 

1. This verse mahes iitovislon for the appolntnicnl:, in the Iflngoage of modern law, ci 
a next friend or a ijnardiaT) wl lUem for minots, idiots and infano persons and recogniaied 
agents. Compare C, P- Code of V,K)H, Order 32 for the former and OpIkc S r. l'-2 for recognised 
agents. 

2. Ihii vers* Jays down a rule that rcBemblesi the Kngllsli law of thamperty and 
maintenance, 

3. The Vir. teJIs iia that t)ih is the erplanatfrm givim hy the Sfadarjsratria, which 

sjems to hare i/wn followed hy Nllalfaptiin, The Vir, ilwilf prefots to eKpIain the first wonl 
‘ steya ’ m ssaedifig for the ihelt of gold ( which was one of tlio five reoftal sins aecrttding 
to Manu XI, fA f and the ‘ steyfi ' for theft In general. This eotpiariatioc i* fcettet as 

the first word ° ‘ Js plae.-d in the irti lst of theofiier tnortal s)ei:, 

• P, 12 f test / 




12 


VYAVAHAHAMAYtTKHA - 


rS. M. aMi • 
L H.p. 011.12-86 


In another sniTti ( it is said ) } 

That is termed bhasS ( plaint or complaint ) which is presented to the 
king and which exhibits an ertha ( cause of action ) ; which is xKJSsessed of 
the good characteristics (of a plaint such as being concise &o.); which is full 
( i. e. fully states the subject matter of litigation ) ; which is free from 
ambiguity; which distinctly states the ijoint to be established; the words 
of which are emploj’ed in their primary sense (and not figuratively) ;* which 
conforms to the statement made (at first before the defendant came) ; which 
deals with things well known (ii e. is intelligible to any ordinary person) ; 
which contains no inconsistencies ; whi ch is definite ( and not vague ) and 
capable of proof ; concise and (yet.) exhaustive; which is not impossible 
with regard to place and time ; which contains the year, the season, the 
month, the fortnight, the day, the horn-, the country, the district, the village, 
the house, the name or description of the subject matter of dispute, the caste, 
the personal appearance, age, the measure and quantity of the subject 
matter, the names of himself ( the plaintiff ) and the defendant ; which is 
marked with the names of ancestors of himself and of the opponent and the 
names of several kings ( during whose reign the parties and their ancestoi'S 
lived ) ; which states the reasons for forbearing (to sue for some time) and 
the loss caused to himself; which narrates ( the names of ) the original 
receiver ( donee ) and donor. 

The use in the case of pledge and the like of the year and the like occuritcg 
in this passage will be stated (later)®. The u.se of the country and the like in 
some cases is declared in another ; 

In suits for immoveable property, these ten should be entered ( in the 
plaint) viz. the country, the village, the site (i.e. with boundaries), tlie caste 
and names ( of the parlies ), the neighbour, the dimensions and the name 
of the field the names of "the father and grandfather ( of the parties ) and 
mention of former kings. 

Kstyayana (says) : 

The prmlvivaka ( judge ) should write down on a board with chalk the 
pilaintiff s statement as made by him ijj a natural manner and then on a 
~leaf-(-or paper ) after it is amended. 


^ 1. These verMs are ascribed to the SariigrahtikSra in the Bmrtioandrika. the P.'irSs'oia, 
raadhavlya and Vir. With the.so requisites of a plaint may be compared Order VI rule.? 2, 7- 
and Order VII rules 1-3, G-7 of the 0. P. Code. 

2. This may also mean ‘which contains no digressions’. 

3. The statement of the year, month Ac is not useful in all judicial proceedings, but 
only in some, such as those about sales, gifts and mortgages o. g. if the same property is twice 
mortgaged the .first prevails over the second and hence the vears of the transactions are 
important. The author refers to the verse of KStyayana quoted by him in the section on 
adhi- adhim-ekam dvayor yastu'. The Sm. C. and the Vir. ascribe these versos to Kntvayana, 

* P. IS (tixt). 
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Nnrada ( p. 25 v. 7 ) declares fche time for amendmenl; ( of the plaint ): 

He •( the ind^ ) may amend the plaint as long as the reply (of tho 
defendant ) is not presented. Amendment ( of the plaint ) should cease 
when it ( the plaint ) is hemmed in by the reply. As* long as the defen- 
■ danh does not enter his reply to the plaint, so long the plaintiff may cause 
to be entered ( in the plaint ) whatever matter may be desired to be ex- 
pressed by him. 

These being the characteristics of a ( proper ) plaint, faulty® plaints that 
are of an opposite natmre to it ( to a proper plaint ) are ( expressly ) declared 
in another smriti,® though they follow as a matter of course ( impliedly ) ; 

The king should reject a faulty plaint viz. one which is unknown, that 
discloses no injury (of which the court could take cognisance), that is mean- 
ingless, that gives no cause of action ( to the plaintiff ), that is incapable of 
proof, that is self-contradictorj'. 

“ Aprasiddha ' ( exemplified by ) ‘ my skyflower has been stolen 

‘ nirabadha ' ( disclosing no injury ) by ‘he works with the light of my lamp’j' 
nirirtha’ (is exemplified) by ‘ my kaoatatapa was stoten ‘ nisprayojana ; 
( by ) ‘ my neighbour studies with fine intonation ‘asadhya’ ( by ) ‘ I was 
derided by this man with a knit eyebrow ‘viruddha’ ( by ) ‘ I . was abused 
by a dumb man ‘ viruddha ’ also means ‘ what is opposed to ( the usages 
of ) a town or country ’, as is declared in another smrti : 

That which is forbidden by the king, what is opposed to ( the interest 
of ) the citizens or of the whole nation and also of the councillors ; others* 
again which are opposed to a town, village, or large groups of people ; alt 
these causes are declared to be inadmissible ( i. e. sucli plaints as the Idng 
would not entertain ). 

Nor can it be said that if a plaint contains more matters of grievance than 
one it would be a faulty plaint, as to hold so would be in conflict with the 
clieiunt of Katyayana ; 

A king from a desire to find out the truth should undoubtedly admit even 
tliat plaint which contains many propositions (grievances) if it is definite so 
far as judicial procedure is concerned ( i. e. each proposition is supported 
by distinct evidence ). 


] . For amendment of plaint, compare Order 6 rule 17 of the C, P. Code. 

2. This verso alone oocurs in tho printed Nirada ( 2-7 ). 

3 ; ‘Faulty plaints' mean plaints that appear io he so hut are really faulty and would 
ho rejected hy tho court. 

4. Tho Vir. ascribes this verse to Katyayana. For shyilowor, vide above notes on 
introductory v. 4; ‘ ka ca ta ta pa ’ arc the first letters of the five classes of consonants and 
the coUocntiou of those makes no sense . Vide notes to V. M. p. 24 and p. 25 and KSt. v, 
1 iO. for detailed explanations of these terms. 

* P. 14 (text,', 
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As to tlie text — 

A plaint containing RevPval padas ( vyivahara.pada8, oansos of action ) 
cannot hold good 

it is to be explained as meaning that such a plaint (containing several causes 
of action) cannot he simultaneously proceeded with (as to all causes) but only 
step by step ( i.e. the causes will be investigated one after another* ). 

The plaint being thus reduced to writing Yajnayallvya ( 2.7 ) describes 
what is to be done thei-eafter : 

The reply ( of the defendant ) who has heard the matter (of complaint) 
sliould be written down in the iiresence of the plaintiff : 

*Narada defines the reply ( of the defendant 

Men versed in the ( law ) hold tliat to lie a (proper) reply which meets 
(all the iioints raised in) the plaint, wliich is pithy ( or reasonable ), unambi- 
guous, not inconsistent (with itself), which is intelligible without explanation. 

Katyfiyana mentions the four varieties of it ( i.e. of the reply ); 

A reply is of tour kinds, viz either by denial ( of the allegations in the 
plaint ), by confession (or admission), by a special plea, or by the plea of a 
former judgment ( i.e. liy tlie plea of i'68 jvtdicdta)} 

*The same author defines a reply of denial ; 

If the defendant should deny the claim ( of the plaintiff ) that reply is 
known in judicial procedure as one of denial.* 

The same* author declares that (the reply of denial) to Ire of four kinds : 

‘This is false', ‘l do not know', ‘I was not present then', ‘I was not 
born at that time' ; thus the ( reply by ) denial is of four kinds. 

The answer by confession is described in another smrti : 

Statement ( by the defendant ) of the truth of the claim ( made by the 
plaintiff ) is declared to be the answer by confession. 

Narada defines the reply of special plea ( or admission and avoidance ): 

If the defendant admitting the allegations set out in the plaint puts 
forward a plea, it is known in the smitis as a reply of special plea. 

Katyayana describes the reply of former judgment : 

1, This is a dictum of Katyayana. For explanation of these two dicta of KntySyana 
vide notes to V. II. pp. 25--26 and Kat. vv. 130-137 

2, This is not found in the printed Kaiada. 

3, Compare the very similar words of Narada p. 25 v 4, 

4, This is ascribed to Brhaspati by the Vy. Mat. and Par. M, 

5, This is the same ns Na p, 5 v 5. 

*P. 15 (text), 
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^lt‘ ( a person ), although (once) defeated in a judicial proceeding, again 
has a ( plaint) written out, he should he addressed ‘you were formerly de- 
feated'; this is called the^plea of former judgment. 

These being the characteristics of a ( proper ) reply, it follows as a matter of 
course that those replies that are destitute of these (characterestics) are faulty 
replies ; yet they are expressly stated in another smrti :* 

A reply that is ambiguous, tliat is not to the point ( in dispute ), that 
is very concise or very prolix,* that meets only a part of ( the allegations 
in ) the plaint, cannot be ( proper ) reply. 

A reply that sets up another title of law ( i.c. that sets a cause of act- 
ion different from the one stated in tJie iilaint ), that does not meet all the 
particulars in the plaint, that is of mysterious (or veiled) import, that is in- 
consistent, that is intelligible ( only ) after explanation, and that is opposed 
to reason (or that is void of substance), does not serve the purpose ( sought 
by a reply ).* 

#I^tyayana also ( says ) : 

The reply, which is one ol confession ( or admission ) as to a portion of 
the plaint ( i.e. as to one count therein ), tshich is a reply of a special 
plea as to another portion (of tlie i)laint) and which is a reply of denial as 
to a different portion ( of the plaint ) is not a proper reply on account of 
the blending ( of several pleas in one ).® 

The same author states the reason W'hy it (such a reply) is not a proper reply : 

In the same litigation the burden of proof ( Uriya ) cannot rest on 
both litigants, nor can both succeed in their object, nor can two methods of 
proof be resorted to at one (and the same) time.* 

The meaning of this passage is as follows ; — 

In a blending ( joinder ) of the replies of denial iind special idea it 
follows tliat tlie burden of proof lies on both the litigating parties ( plaintiU' ) 
and defendant ), as Narada declares: 

In (the reply of ) denial, the proof rests upon the plaintiff, in ( the 
reply of ) special plea on the defendant. 


1. This is .ihcribcd to NSratlii hy Apararha, to Byhaspati by Par. M. and to KatyS- 
yaua aud Byhaspati by Vir. 

2. The two versos arc ascribed to KStySyana in AparSrka, Vy. Jiat. and Sm. C. 

3. These words may also Incan ‘ that admits either much less or much more than 
what Is alleged in the plaint ’. 

J. For detailed explanation ol those versos vide notes to V. JI. pj). 28"2y. and KSlyS- 
yaua vv. 173—175. 

5. llaudlik omits tho Irauslation of ‘ SaiikarSt 

(3. ‘ Eriija ’ means ‘ means of proof ’ aud also ‘ burden of proof For illustrations 
and detailed explanation of this and the preceding verso, vide notes to V. M. pp. 29—31 and 
KSt. vv. 180— I'JO. 

* P. 16 (text) 




VYAVAHAnAMAYThtnA 


r 8.1. 1. 30-32 
L 51. p. J2 II. 2-31 


16 


To have burden f)l' proof on liuLii the jjarfics ( to a Uligaiion ) in llio same 
suit is contradictory ( or inconsistent ). So also in a combination of (tlie 
i-oplies of ) special plea and former judgment, the defendant alone has to 
discharge a double burden of ])roof, since Vyiisa says : 

In putting forward a rejily of former judgmenl and of special plea ft is 
the defendant who should exhibit the proof. 

.ind here on account of a text of Yviisa binisclf ‘in a i>lea of former judgment 
Ijy the decree and by the ( testimony of ) pradvivaka and the like (defen- 
dant has to establish his case ), ’ in the plea of former judgment the case 
is to be established hy (production of ) the decree or by (the testimony of ) 
those who took part in the former judgment, while in a reply of special plea, 
( the case is to l)e established ) by means of witnesses, documents and the 
like. And so in this ( combination of two rejilies ) there is conflict. The 
same is to be understood in the combination of three or four replies. These 
( combinations of several replies in the same suit) constiliitc improper replies 
only when they are ( pursued ) simultaneously, but' when ( juusned ) one 
after another, they are proper replies. The order ( in which they are to be 
pursued ) rests on the will of the plaint'll, the defendant and the sabhyas. 
And Hailta also says:^ 

If in the same litigation there be ( a combination of ) both, viz. a 
reply of denial and of special plea or tliere bo (a reply of ) admission along 
with any one of the other (three kinds of rcydy), then in such a case, w'hat- 
reply should be taken up (first for investigation)? ( The answer is ) in such 
a case that reply which is concerned wnth more valuable or important 
matters ( alleged in the iilainfc ) or whereby the result due to the adducing 
of proof will follow ( ipiickly or easily ) should be regarded as the reply 
and it becomes free from the fault of confusion (of replies ); but otherwise® 
( the reply would be liable to the fault of confusion ). 

*The words ‘ it becomes liable to the fault of confusion ’ arc to be undei'stood 
( in the above passage ). The meaning of this ( passage) is ; when there is 
a claim for gold and clothes, in the case (of a reply) that gold was not received 
and that clothes were received but returned, the judicial proceeding should 
first be carried on in regard to gold and then w’ith regard to clothes.® The 
same (rule) should be aijplied in regard to the combination of the reply of 
denial and of former judgment and of the reply of special pica and former 
judgment. In the same claim ( for gold and clothes ), if it be replied that 

1. The following versos lay down the order in which in certain oases, independently 
of the will of the parties, several issues raised by the defendant are to be taken up for iu- 
vostigation. These verses are attributed to VySsa by Apararka and Vy. Mat, both of which 
add a half verso ‘ In the case of the combination of the replies of denial and special plea, the 
the latter should ho taksn up first.’ 

2. This means ‘ if the rule contained in the preceding were not followed ’, 

S. As gold is the more valuable out of the two. 

• p. 17 (text). 




gold was taken but; that clothes were not taken or were returned ( after being 
received )or that (the plaintiff ) was defeated ( in a lawcourt ) in regard to 
clothes, then the judicial proceeding should be carried on with reference to 
clothes only and not with reference to gold, since though ( gold ) is more 
valuable, there is no necessity of proof in regard to it. Where the claim being 
this is my cow, she was missing on a certain day, she is seen to-day in 
this person’s ( the defendant's ) house ’ and the reply being ‘ this is false, the 
cow was in my house even before the time indicated in the plaint the 
reply though a combination of the replies of denial and special plea is not 
a faulty reply, since it meets che whole plaint ( all the points in the plaint ). 
This is a reply of denial together with a special plea. Here the burden of 
proof rests on the defendant alone, not on the plaintiff also,^ since Harita says 
‘in a reply of denial and special plea, the reply of special plea must bo taken 
up ( for investigation ). ’ In the same way when there is a combination of 
the replies of denial and former judgment and of the replies of special plea and 
former judgment, they are not faulty replies, if such combinations meet the 
whole plaint. Here in both cases the burden of proof lies on the defendant 
alone. Hence in no judicial proceeding whatever does the burden of proof 
lie on both the parties ( at the same time ). This will suffice (to explain the 
above passage of I^tyayana).* 

After the reply has been recorded, the proofs are to be exhibited and 
YiljSavalkya (II. 7-8) declares the order (in adducing proof): 

Then the plaintiff should at once cause to be written the evidence 
( which he proposes to adduce ) for establishing the matter alleged (in the 
plaint ). If that (evidence) holds good he obtains success, if it be otherwise 
( i.e. if it does not hold good ), the reverse is the case (i. e. he is defeated), 
*This ( verso ) applies as regards a rej>ly of denial, but in other kinds of 
replies it is the defendant only who hits to adduce evidence, as Harita says : 

In a reply of former judgment and of siieeial plea the defendant should 
exhibit the proof, but in a reply of denial, the plaintiff ( should exhibit it) } 
in the reply of admission, there is no need for it ( for proof ). 

Yajnavalkya ( II. 8 ) thus declares that a judicial proceeding has four parts 
(stages): 

This judicial procedure is shown (by me) to have four parts ( stages ) in 
litigations. 

And the four parts ( of Vyavoihwra ) are clearly set forth in another smiti: 

( Vyavahata ) is said to be fourfold as in it enter four parts on account 
of there being the plaint, the reply, the proof and the decision that come in 
order one after another. 


1. The burden of proof in a pure reply of denial is on the plaintiff and in a pure reply 
of special plea on the defendant. As this is a reply of denial and special plea it may he argueef 
that the onus of proof is on both. To this a reply is given hero, 

2. For detailed explanation vide notes to V. M. pp. 32*— 35, 

•P. 18 (text). 
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But this ( dictum ) applies to all replies other than a reply of admissien, 
since a reply ol admission has only two parts, as Brhaspati says;^ 

In a reply of denial, VyavahSra has four parts and also in ( a reply 
of ) special plea; but in replies of admission it has two parts { only ). 

Yajnavalkya ( II. 9-10) says; 

( A defendant ) should not countercharge ( or counter-claim against ) 
the plaintiff ( or complainant ) until he has met the claim ( made against 
him ). One who is already labouring under a claim ( should not be 
allowed to be charged ) by anothor ( until he is free from that litigation ). 
(The plaintiff ) sliould not change what he has already stated.* In quarrels 
( violence of speech and act, i. e. defamation and assaidt) and in offences in 
which force enters a counter charge is allowable ( even before clearing one- 
self from the original charge or claim ). 

♦Narada ( p. 29 v. 24 ) says :• 

That man who, abandoning his former ground ol claim, has recourse to 
another shall be regarded as a losing party, since he wanders from one 
ground of controversy to another. 

The person who shifts his pleading is liable to fine but he does not lose the 
suit he has brought. This is the meaning. This ( rule ) should be under- 
stood as applying to civil proceedings* as the same author ( Narada p. 29 v. 
25) says; 

In all civil disputes ( a litigant ) does not lose ( altogether ) for verbal 
deceit ( i. c. for changing his statements ). In disputes about ( seducing ) 
another's wife, about land and non-payment of a debt, the party though 
liable to be punished ( for fraudulent speech ) does not lose his property.* 


1. 'When there is an admission of plaintifl’s cliiim there is no necessity to adduce 
proof and so there is no Jeriija and the moment there is an admission there is nothing to be 
established by examination of evidence, but judgment follows at once. Hence there is no 
s^hyasiddhi. 

2. These words may apply not only to ti e change of pdeading by plaintiff, but 
also to the change of pleading by defendant. The Jlit. takes it to apply to the idaiutiff’s ' 
change of pleading, while Par. M. applies it to both plaintiff and defendant. Vide notes to 
V. M. p. 38. The words ‘what was alleged should bo written down in the pn;sciiee of the 
defendant’ refer to the things about which allegations were made (i. o. if the plaintiff first 
complained about theft of rupees, he cannot write down theft of clothes ), while here die is 
forbidden to change the title, i. c. if ho alleged that one hundred rupees wore boiTowed at 
interest he cannot allege that they were stolen from him by the defendant. 

3. The eighteen titles ol law are classified as cither dhauamula or hiihsamula 
( arising out of property or injury 1. 'c. civil or criminal ). 'Vide notes to 'V. 51. p. 7. 

4. The printed Narada reads ‘Pas'ustrlyo’ — meaning 'in disputes about cattle, women'. 
This vdi'se moans that in civil disputes a man docs not lose his case altogether by a change 
of pleading, though he may be fined; but in criminal matters, his complaint may bo dis- 
missed altogether if he shifts hi& position, 

.* P. 19 (text). 
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The latter half ( of the verse ) serves as an illustration of the first half. 
yajSavalkya ( II. 17 ) says ; 

When there are witnesses in support of both. sides ( i.e. both the plain- 
tiff and the defendant ) the witnesses for the plaintiff { are the means' of 
proof ) ; when the plaintiff’s allegation is brought down ( from its iJosition 
of liaving to be proved ), then ( the %vitnes8es ) of the defendant ( are to be 
heard first 

‘Pfirvavadinah’ means ‘of the plaintiff’; ‘pSrvapaksa’ means ‘the plaint’; ‘adhari- 
bhlite’ means ‘not requiring to be established because the defendant admits 
( tlie allegations of fact in the plaint ) by putting forward a reply of a special 
plea.’ The mention of witnesses is intended to include ( by implication ) 
other means of proof also. The same author ( Yaj. II. 10 ) says : 

A surety should be taken from both ( plaintiff and defendant ) who 
would be able to satisfy the final decision. * 

The word ‘karyanirnaya’ means ‘the result of (or carrying out) the judgment’. 
Katyayana enumerates those who cannot be accepted as sureties ; 

Neither the master, nor an enemy ( of the litigant ), nor one autliorised 
( or employed ) by the master, nor one who is under restraint (or in jail), 
nor one who is sentenced to pay a fine, never one who is in danger (of life 
i.e. seriously ill ), nor a coparcener ( or heir ), nor one who is penniless, nor 
one who is banished to another country, nor one appointed to state service nor 
those who have entered the fourth order (i. e. ascetics), *nor one unable to 
pay (the claim of) the (judgment) creditor and an equal amount of fine 
to the king, nor one entirely unknown, should be accepted for the purpose 
of a surety. 

‘Niruddhah' means ‘one who is bound by chains and the like’ ; s'ams'ayas- 
thah’ means ‘one in a difficulty’ ; 'rilethl' means ‘one who is enitled to in- 
herit the property such as a son, grandson and the like'; 'riktah' mean’s ‘poor’; 
‘anyatra vaeitah’ means 'banished from the country’. YajSavalkya ( II. 52 ) 
says : 


1. This verse is interpreted in two ways. The Mit. explains ; — 'When there are wit- 
nesses on both sides, those witnesses who support the party thot says that he was the first 
to enjoy the subject-matter of dispute are to be first examined. When the I’laiutifi’.s 
allegations have become weak or of little importance ( owing to defendant's having, admitted 
the prior state of things but having put forword a subsequent ground in avoidance oflho 
prior state of things }, the witnesses of the defendant should be examined first. The 
interpretation of Apararka, the 'VyavahSramatrkB and Nllakantha is : — in a reply of denial 
it is for the plaintiff (the man who comes to the court firet) to cite witnesses (or other evidence) 
for proving his case, but in the case of reply of speeial plea or former judgment, it is for the 
defendant to adduce his evidence first. The difference turns on the meaning attached to the 
word ‘ pfirvavadinah ’. 'Vide notes to 'V. M. pp. 40-41 for detailed explanation. 

2. i.e. who would be able to pay up the decretal amount and the. fine to be paid 
to the king. 

• P. 20 (text). 
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The relation of suretyship, of creditor and debtor, and of being a wit- 
ness, is not allowed by the smrtis among brothers, between husband and 
wife ^and between father and son, so long as they are undivided. 

KitySyana declares ( the consequences ) if there be no surety : 

If there is no surety for a party, who is able to meet the judgment (i.e. 
pay the decretal amount and fine ), then he ( that party ) shonld be kept 
under guard and at the end of the day he should pay the wages of the 
servant { who guarded him ). 

The same author says; 

A person of the regenerate classes unable to furnish a surety should be 
guarded by those ( servants of the king ) who are outside ( the court ) ; 
but ( the king ) should ijut in chains s'fidras and the like who cannot 
furnish a surety. 

NSrada ( p. 29 v. 24 ) describes the characteristics of a losing party; 

That man who, abandoning his former statement ( or ground of claim )i 
has recourse to another, should be regarded as a losing party on account of 
his wandering from one plea ( to another )• ^ 

*Ysjnavalkya ( 2. 13-15 ) describes a person who (whose testimony) is vitiat- 
ed ( and is therefore unacceptable in court ) ; 

He, who moves from one position to another { i. e. who is restless when 
giving evidence ), who licks his lips, whose forehead perspires, whose face 
changes colour, who utters his words with stammer and with a dr>' tongue, 
who speaks much and incoherently, who does not heed the speech or eye (i.e. 
who doe not reply straight to the judge’s question nor fix his eye on the 
judge), who contorts his lips, who exhibits change from his ordinary ( natural ) 
state, in mind, speech and bodily actions, he is declared to be a vitiated 
person as regards a complaint or being a witness. 

‘Srkkipi,’ means ‘the corners of the lips.’ 

Now ( begins ) tbe exposition of the means of proof. 

YSjnavalkya ( II. 22 ) says; 

Documents, possession and witnesses are declared to be means of proof- 
In the absence of ( even ) one of these, one of the super-natural ( modes of 
proof ) is prescribed. 

ESt^yana also ( says ) ; 

If one ( litigant ) puts forward human means of proof and the other 
( his opponent ) relies on divine ( means of proof ), the king should in such 

1. Viae notes to V. M. p 42 as to separation between husband and wife. Apastamba 
( Dh. S. n. G. 14. 16 ) declares that there can be no division between husband and wife, but 
the Mit, explains that the words apply to religious rites and not to wealth. 

2. Vide p. 18 above for the same verse, 

• p. 21 (text). 



s. r. a. i-i 

M. p. 15 l.ao-p. IGl.ll 


MEANS op PROOF 


21 


a case accept { rely upon ) the human evidence and not upon the divine 
(test ). If human proof is offered by litigating persons, chough it meets 
only a ( substantial ) portion ( of the whole claim in the plaint ), it should 
be acoe pted (relied upon) and not supernatural proof, though the latter may 
be complete ( i.e. may completly cover the whole claim in the plaint ). *In 
disputes, when witnesses are available, supernatural proof is not allowed and 
when there is a document,^ no ordeal nor witnesses (should be relied upon). As 
to the peculiar conventions of pugas (communities), s' rewis (guilds of traders) 
or flfctjicts ( tribes ), writing is the ( proper ) means of proof and not ordeals 
nor witnesses. *Where a thing is promised to be given but not del’’ vered, 
where a thing is ( given and then ) taken back, in the matter of deter- 
mining the owner ( of a thing ), in the matter of taking back a thing after 
it is sold, when one after purchasing a thing does not desire to pay the 
price, in gambling and betting (on animals) when a dispute arises, (in 
one of these cases ) witnesses are declared to be the means of proof 
and not ordeals nor documents. In ( disputes about ) the making and 
use of doors and ways and about water-courses and the like, possession 
alone is weighty, neither writing nor witnesses. 

Brhaspati ( p. 315 vv. 1-2 ) declares the superiority of supernatural proof in 

certain cases: 

One who fabricates (or counterfeits) jewels, pearls and coins, who mis- 
approiu’iates a deposit entrusted to him, one who injures another, one who 
has intercourse with another’s wife, these should always be tried with 
oatlis.^ In charges of deadly sins, if a party resorts to ordeals when wit- 
nesses are available, ( the king ) should not examine witnesses. 

‘Vyasa (says): 

( If a person says ) ' I did not pass this document, it was falsely made 
( forged ) by him ( by the opponent ), ’ disregarding that document, the 
decision as to that matter should be by means of ordeal; ( where a wrong 
takes place ) in a forest or in a lonely place, at night, inside the house, in 
cases of adhasa and when a deposit is denied a divine mode of proof is 
allowable.* 

Brhaspati ( p. 317 v. 17 ) says : 


1. Compare see. 91 of the Evidence Act. 

2, The first two here fall under Dattapradanikavyavaharapada; the next may also 
mean ' when there has to be a decision between the master and the herdsman ’ ; the next 
comes under kraya'vikrayanus'aya. The verse ' dattadatte &c.’ as quoted in the nibandhas 
presents a bewildering variety of readings. The verse about the making and use of doors is 
referred to in Lalltibhai v Bai AniritiJ. L. B. 2 Bom. 299 at p. 315. 

3. Both oaths and ordeals are supernatural ( daiua ) means of proof, the former being 
employed in less serious wrongs. Vide notes to V. M. p. 45 for explanation, 

4, This last verse is Narada ( rnadana 241 ), 

•P. 22 (text). OP. 23 (text). 
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Where a donbl; arises as to a document or the statements of witnesses 
and where inference is iincertion, ordeal is the means of clearing up ( the 
doubt ). 

The same autlior lays down an option between witnesses and ordeals in certain 
cases f 

When the dispute relates to sdkaga { robbery and the like ), in cases of 
violence of injury and speech ( assault and defamation ) and in all matters 
springing from the use of force either witnesses or ordeals ( are admissible 
. as proof ). In debts, either a document, witnesses, even some reasoning or 
supernatural modes of proof are allowed from a desire for the good of the 
people. ^ 

I 

Yviktilee'a' means ‘a portion of reasoning ’ ; ‘vdeikt pdrUaye' means in de- 
famation consisting of abuse or reviling in the form ‘you are the slayer of a 
brahmana'. As for the text of Kiityayana ‘in violence of words and in (dis- 
putes for ) land ordeal should not be resorted to,’ it refers to libels of a petty 
character. The mention of land includes ( by implication ) imnoveable pro- 
perty of every kind, as Pitamaha says ‘indispufces about immoveable property, 
ordeals should be excluded’. This prohibition of ordeals holds good when 
witnesses are available ; and the same author ( Pitamalia ) says to the same 
effect ‘one should support these disputes (about immoveables) by witnesses, 
■documents and possession.' The same author ( says ) : 

*In oases where there exists no writing nor possession, nor witnesses 
and there is no scope for ordeal, the king is the authority ( he should 
decide as he thinks fit). In the case of disputes of an uncertain character, 
which it is not possible to determine (with the usual means of proof ), the 
king is the authority, since he is the lord of everything. 

Now (begins the discussion of)writings. 

On this Brhaspali. ( p. 304 v. 3 ) says; 

Writing is declared to be of three sorts, viz, writing of the king, that 
written at a particular place’’ and that written in one’s own hand. Their 
subdivisions again are numerous. 

As to the text of Vasistha, ‘writings are known to be of two kinds viz- 
popular and royal, wherein a two-fold division is declared, ’ that is due to 
non-recognition of a difference between writings written at a particular place 
and those written in one’s own hand. The words laukika and jdTiapada are 
synonyms, as the author of tlie Sangraha says ‘writings are declared to be 

1. These two verses arc ascribed to KatySyana by the Par. M, 

2. ‘ Btbanakrta ' ( written in a particular place ) seems to mean written in a well- 
known public place by professional scribes appointed by the king or bis officers and attested 
by witnesses. This was probably a substitute for the modern reguireraeut of registration, 

* p. 24 (text) 
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of two kinds, viz. royal and ja/napada ( popular, of the common people ) 
Brhaspati ( pp. 304-5 vv. 4-11 ) says : 

Popular writings arc sevenfold, viz. partition (deed), gift-deed, purchase, 
mortgage deed, (deed of) conventions, deed of service (or bondage), 
a deed of debt and the like. Eoyal writings are of three kinds. Where 
brothers, divided among themselves according to their wishes, make a 
document of separation, that is called a partition deed. '‘That writing 
which, on making a gift of land, a person executes and which is (intended) 
to last as long as the sun and the moon endure and that is not to be out 
down (as to the extent of the gift) nor to be resumed, ^is known to be a 
deed of gift. When a person, having bought a house, a field and the like, 
causes a writing to be made containing words that state the exact price (paid 
or agreed), that is called a deed of purchase. That is called a deed of mor- 
tgage (or pledge) when a pei'son gives movable or immovable property as a 
pledge and makes a writing which requires (the pledge) to be either preserv- 
ed (intact without enjoyment) or to be enjoyed,* When (the people of) a 
village or a country execute a document in furtherance of dAarma(i. a' 
laying down some rule or convention of conduct), on which there is common 
agreement, which is not opposed to the ( interest or orders of the ) king, 
that is said to be a deed of conventions. That document, which a 
person, destitute of food and clothes in a forest, makes stating ‘I shall do 
your work ( or the tasks you will appoint ),’ is called a bond of service (or 
serfdom ). Tliat docirment of future repayment ( uddhara ) which a man, 
having borrowed money at interest, executes himself or causes to bo 
written ( by another ) is termed by the wise a bond of debt. 

On account of the word ddi ( in the first verse above ) documents of puii- 
fication and the like are also included (in the enumeration of kinds of writings). 
Katyayana describes a deed of purification and the like : 

When a person lias performed the ( prescribed ) penance and become free 
from the accusation (oi having committed a forbidden act) the deed attest- 
ed by witnesses given to him is known as a deed of purification. That 
writing is known as a deed ol peace wliich recites what happened ( by way 
of compromise or settlement ) when an accusation is brought ( against a 
a person ) before all the leading people.* When a boundary dispute is 
decided, the writing ( made ) is ordained to be a deed of ( settlement of ) 
boundaries. 


1. 'Vide notes to V. M. p. 48 for the terms used here. 

2. A pledge is cither of moveables or of ■immoveables ; in either case the creditor may 
bo either entitled to use it or he may 'be required not to use it hut only to pr'eserve- 
it with him. 

3. This vei-bo is somewhat obscure. It probably refers to the sottlcmont made by^, 
the leading people of the place in case of an accusation made before them, 

• P. 2B (lost) 
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’"Frajapati deeeribes a snbmoriigage : 

If the creditor hypothecates to another the thing already pledged with 
him for the same amount ( for which it was pledged with him ) he should 
pass a ( fresh ) deed of mortgage ( or pledge ) and should hand over the 
prior ( deed of mortgage or pledge ) to him ( to his own creditor ). 
YajSavalkya ( II. 94 ) also ( says ) ; 

When ( a debtor ) has paid off the debt he should have the deed ( of 
debt ) torn off or he should cause a new writing to be passed ( by the 
creditor if the original be lost or inaccessible at the time ) 'for the purpose 
of ( being able to establish ) his freedom from the debt. 

Narada (p. 76 v. 136) mentions the difference between writings in one’s own 
hand and in another's hand referred to abready : 

Writings are of two kinds, viz. those made in one’s own hand and those 
made in another’s hand and not having attestation and having attestation 
( respectively ). Their validity depends upon the usages of the country 
( where they are made ).^ 

YSjnavalkya ( II. 89 ) says : 

A writing in one’s own hand, though without witnesses, is declared by 
the smjtis to be ( legal ) evidence, provided it is not due to force or fraud. 
Balam means ‘force’ J ‘upadhih' means greed ond the like.* 

The same author (Ygj. II. 84-85) declares a special characteristic of documents 
made in another’s hand : 

Whatever transaction is settled mutually according to their wishes 
. should be consigned to writing attested by witnesses and having at the 
head the name of the creditor and should be marked wdth the year, the 
month, the fortnight, the day, the names, castes and gotras ( of the creditor 
and the debtor ), titles due to Vedic affinities, their own names and the 
names of their fathers and the like. 

SahvahncicdTika' means a secondary name due to the ( study of ) the 
BahvToa and other B'dkhas ( of the Veda ), such as ‘Bahvroah’ ( a student 
of the Egveda ), ‘Kathnla ( a^student of the Kathaka Sakha of the Yajur- 
veda ).® The same author (Yaj. II. 86-88) says: 

1. What is written in cue's own hand need not be attested by witnesses, while 
what is written in another’s hand requires attestation. This verso is quoted in ilod/wixli v 
Oanesh I. L. B. 3 Bom. 7 whore it was held that the court was not bound to apply strictly 
this rule to Hindu wills, since wills were not recognized by ancient Hindu Law and 
a will written by another man and signed by the testator was held to be valid, though it 
was not attested. 

2. The primary meaning of ‘ upadhi ’ is ‘ a trick or deceit ’ and not * greed ' as 
Hllakantha says. 

3. Compiiro the Madhubau copperplate inscription of Harsa (i Hpigraphia Indica vol 
VII. p. 1S5 ) where the donees are described as ‘ ehandoga-sahrahmacari ’ and ‘ faahvroa- 
sabiahmacari 

• P. 2G ( text ) $ P. 27 ( text ) 
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When the transaction ( agreed upon ) is completed ( i. e. it is •written 
out ), the debtor should place below it his name in his own hind (adding) 
‘what is caused to be written above in this ( deed ) is a'senled to by me, 
the son of such a one witnesses should write down in their own hand (their 
own names ) preceded by their father’s name ‘ in this matter I, so and so, 
am a witness.’ These witnesses should be even ( in number ). Then the 
scribe should write at the end ( of the document ) ‘ this is written by me, 
so and so, son of such and such, at the request of both parties '. 

‘Samaft ’ means ‘equal’ in number and qualifications ( with the parties ). 

In some ( digests ) there is coalescence of the letter ‘a’ ( after ‘te’ } and ( sq 
they read ) ‘asamSh’ ( meaning ‘uneven in number ’). Narada ( says ); 

If a debtor does not know the alphabet ( i. c. is illiterate ), he should 
cause his assent to be written ( by another }; if a witness ( be illiterate ) 
he should cause ( his attestation ) to be written by another witness in the 
presence of all the witnesses. 

It was stated ( by Brhaspati) that royal writing is of three kinds; 
YSjnavalkya (l. 318-323) and Brhaspati exhibit ( the peculiarities of ) it ; 

Having made a gift of land or a corrody the king should execute a 
writing ( about the gift ) for the information of future good kings. On a 
piece of cloth or a copperplate marked at the top with his seal, the king, 
having written down the names of his ancestors and of himself, the 
measurements of the thing gifted, a description of the boundaries of the 
thing donated,} should issue a permanent edict bearing the date and his 
own signature. 

Nibandhah means ‘ what is granted by a king and the like to be obtained at 
fixed times from mines and the likej* pratigrahtih means ‘ that which is 
received as a gift such as land and the like;’ parimanm means ' its extent > 
danam means ‘ what is gifted such as a house’; chhe la means* its limits’; 
upavarnam means ‘their mention ’. So also (Brhaspati pp. 3r6-3.37 vvl8‘19): 

When a king pleased with the services, valour and the like, of a person, 
grants a district and the like to him by a writing, it is called a prasddor 
likhita ( a writing of favour ) When a king, after a decision on hearing 
the plaint, the reply and the evidence adduced, gives a writing to the 
successful party, that is called a jayapatra (a writing of success, a decree) 

1. ‘ Diiiia varpanami’ may also mean ‘rsetting out tho smiti passages con- 

ilemning the losumption of gifts made by former kings This is a preferable explanation 
and is supported by the verses occurring in almost all grants condemning the tesumptioa 
of gifts. These verses and the following passagi of the Mayiikha up to jayapatra are quoted in 
The eolleelor of Thana v Haii I. L. K. 0 Bom. S46 (F, B. } at pp. 567—553. 

8. The dednition of nibandha is quoted in Ohclabhai v Hargovan I. L. B. S6 Son. 
94 at p. 101 as showing th.at it is not tho king idonc who con make a grant of a mbamdha, 

*P. 38 (text), 

7 . 11 . 4 
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Vy5?a speaks ot the substitute of the king ( in issuing royaJ edicts ): 

The minister for peace and war, when ordered by the king himself, may 
write down" the royal edict on copperplate or on cloth. 

The same author says that the king should write down his assent in such 
a case : 

( The minister should write down ) the boundaries and measurements 
and the king should write with his own hand ' this has the assent of me 
the king, so and so and the son of such and such.' 

* Sannives’arh pramanam ca ’—these words are to he connected with tlie pre- 
ceding text. Vasistha mentions four kinds of royal writings; 

A s’asana ( edict ) should be known as the first, another is jayapatra, 
(then there are) ajnapatra and prajnapana-patra; royal writing is ( thus ) 
four-fold.^ ’ That Ly which feudatory chiefs, officers and governors ot 
provinces are commanded ( by the king ) to carry out some business is 
called an djfidpatra { document of command ). That letter by which 
some business is communicated to a sacrificial priest, the family lU'iecl, 
a preceptor and other revered and worthy persons is called a writing of 
request. 

S'asana and jayapatra have been explained above. YSjnavalkya (II. 9l) sayhi 

"When ( a document ) is in another country, when the letters (oi’ words) 
of it have become doubtful ( or difficult to make out ), when it is lost or 
its ink has been rubbed off, when it is stolen, torn into pieces, burnt, out 
asunder, ( the king ) should cause another writing to be made. 

Karada ( pp. 77-78 v- 142 ) says : 

When a document is placed in another country, when it is shattered 
into pieces, when its letters have become effaced, when it is stolen, then 
time should be granted ( for its production ) in cases where it exists 
and if it does not exist, the decision must rest on the ( evidence of ) the 
witnesses ( who saw it executed ), 

Droftdrali means ‘witnesses'; in the absence of witnesses supernatural proof 
( should be resorted to ) as Katyaj-ana says ; 

In a judicial proceeding where there is no writing nor witnesses, ( the 
king or judge ) should prescribe supernatural proof ( ordeals etc. ). 

YB’Savalkya ( II. 92 ) says ! 

The genuineness of a document about which there is a doubt ( or dis- 
pute ) may bo establislud by ( comparison with other ) documents that 
are ( admittedly ) in the hand of the person ( who is alleged to have 

1, Vide notes to V. M. pp. 63"Sd for the quotations from Eautilya about ajSSpatra 
and piajSapanSpatia. 

*P. 29 (text). 
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written the document in dispute V and by presumption, by the fpo«=ibiHty 
br otherwise of ) the meetitig together ( of the p'.rties ), l^y proni, by mnrke 
( such as seals ),by the ( subsequent ) reht ons ( of the parties ), by the 
( probability of the origin of ) title, and inference.* 

Yuktih means ‘ presumption from circumstances ’ ; prajiiih means ‘ staying 
together of the two parties ( to a document ) in the same place eifinam 
means ‘the impression of a seal and the like hriya means ‘witnesses and 
the like ’ ( other means of proof ) 5 aambandhuh means ‘ relation in future ' 
( i. e. after the alleged date of the document ); dgnmnl^ means ‘ some pro- 
bable mode of acquisition ' ( of the document );* httuti means ‘inference.’ 

Prajapati says : 

'The decision about (the genuineness of) a royal writing ( grant ) should 
be made with great effort by means of the examination of the king’s own 
signature ( thereon ), of the seal and of the handwriting of the scribe 
(of the grant). 

Brhaspati ( p. 307 vv 23-24 ) declares what are vitiated documents : 

A document executed by a dying man, by an enemy, by one in fear, 
by one distressed, by a woman, by one intoxicated,* by one who is over- 
whelmed in some calamity, and executed at night by fraud or force does not 
liecome* valid 'Where even a single witness who (whose signaturt) is plac- 
ed on a deed is vitiated ( on account of the above mentioned causes ) and 
who is censured or where (he writer of a deed is of that sort, that deed is 
declared to bo a false document. 

Here ends the section on writing. 

Now ( begins ) Possession.^ 

Nariida ( p. 62 v 85 ) says : 

Possession acquires validity { as evidence ) when accompanied by a 
clear title. Possession with a clouded title does not amount to proof 
( is not accepted as a means of proof ). 

1. Comparo section 73 of the Indian Kvidenoe Act. 

•2. For detailed explanation of the words yuhti, preipii, saihbandha, agama, hetu, vide 
notes to V. M. pp. 54-55. Tho Hit. and the Mayukha widely differ in the interpretation of 
tln'se tcims. 

t. This mc<tns that it should be seen whether tho document is produced from 
pinpci custody. 

I. lu Xaibndabai v. Mahadco I. li. B. SiBom. 93 at p. 101 it is suggested that 
' -.tiimatta ’ should bo taken as one clauso meaning ‘ under female or aphrodisiac infiuenos 
but this is not correct, as Kat. v. 271 separately mentions ‘ strl ' and ‘imatta ’. 

“i. In Lalubliai v Lai Amrit I. L. H. 2 Bom. 200 at pp. 314—310 the whole of the 
%'cUon on possession is critically examined and diilerenoos between the two views of 
Vijnancs’vara and Nllakantha .irc pointed out, 

• P. 30 (tsxt). 
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Vy5?a declares that posscseion ( in order to be valid evidence ) mnst be 
characterised by other attributes just as it must be accompanied by title : 

It' is desirable that possession ( in order to be valid ) must have five 
attributes (lit. parts), viz. it must-have title behind it, it must be of long 
standing, unbroken, free from protest and in the presenee ( before the very 
eye ) of the opposite party. 

Narada ( p. 62 v. 86 ) declares that a claim cannot be established by mere 
possession : 

He who pleads enjoyment alone and no title at all should bo considered 
a thief on account of his ( merely ) putting forward the deceptive plea 
of posression ( which even a thief can put forward }. 

’’’This rule ( that mere possession without more is of no avail ) only applies 
to such a period of time during which it is possible to preserve the memory of 
titl“, but the same author ( Narada p, 62 v 89 ) says that mere possession 
would be vulid evidence ( with reference to a period of time ) of which it 
is not possible to preserve memory : 

In cases falling within the memory of man it is desirable that possession 
must be accompanied with title in order to be recognised as valid proof 
of ownership of land. In cases beyond the memory of man possession 
continued successively for three generations ( is valid proof of ownership 
over land ) on account of the absence of certainty (that there is no title).^ 

AnugaThdbhd^ad means *as the conclusion that there is no title cannot be 
drawn by means of ( the proof» called ) non-apprehension ( anupatabdki ) 
of vhat is fit (to be apprehended).* Even in the case of possession beyond the 
memory of man, if there is continuance (or persistence ) of memory as to 
the al sfnee of title ( in the perron or persons who had possession ), the same 
author ( Narada p. 62 v 87 ) says : 

That sinful man, how“V3r, who enjoys ( has possession ) without title, 
even though for several hundred years, should be pimished by the king 
with the fine prescribed for a thief. 


, 1. Vide pp. 58"59 of the notes to V. M. for datailsi explanation of this verse and 

of tniaria Icala. Acoordin® to the Mit. smaita k-la ( p-’riod of human memory ) is 
said to be one hundr''d years; sccorins! to the Smrticandrika and MSdhava it is a period 
of 190} cal'?. Three ^'nerafions evoaid ceme toabeatlO'J years. According to some sagos, 
it is a periol of sixty veers end alse fhre-' g’n-r>!ions. Mendlik’s translation (p. 21 11. 14-17 ) 
is loose and docs not bring out the technical s ns: of unu^-afataAi. 

2. 3?or detailed explanation of ‘ anuqanuMhharat ’ and yogyVnuFaldbdhi vide notes to V. 
SI. pp. 50-00. Anupaldbahi is the last of six yramUnas according to the Sllmariisakas, apart 
from j-raitiahqa and inference. In such cas-s as * in this place there is no jar * we apprehend 
the non-existence of clie jar by this means of ativpaliAdhi, 

• P. 81 (text) 
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As to what the same author ( Narada p.63. v. 91 )says: 

Thai which has been enjoyed even unjustly by the .father and three 
ancestors ( of a person ) cannot be recovered back ( from that person ) 
since it has descended successively through three generations} 

*it is to be interpreted to mean * what bas been enjoyed by three genera', 
tions ( of the present holder ) including the father even without title and 
even unjustly cannot be recovered back ( from the present holder ), much 
less can it be recovered back when it is impossible to conclude that there is 
absence of title.^ 

As to the text of Haiita. 

What has been enjoyed by three ancestors without any title whatever 
cannot be recovered ( from the present holder ) since it has descended 
through three generations. 

it is to be explained as ‘ without a title that can be easily perceived and 
not as without even the semblance { or appearance ) of a title.' As for the 
text of Yajuivalkya ( II. 23 ), 

That man, who first acquired a thing# should prove the source of his title 
when he is proceeded against; his son or son’s son need not ( prove title ); 
in their case possession has more weight, 

it means that only the first acquirer, if he cannot prove his title, is to be 
fined ( for unlawfully usurping possession ) and not his son and grandson# but 
it does not mean that in their case they succeed in their object ( viz. re> 
taining the thing on the ground of possession). Haiita says to a similar effect : 

That man. however, who first acquires a thing is liable to be fined if 
he cannot make out a title, and not his son or son’s son; but both ( the 
latter ) are liable to bo deprived ( by the court ) of the thing possessed 
like the acquirer himself.* 

Yajnavalkya ( IJ. 29 ) says : 

If a person who has been proceeded against dies, his heir ( or repre* 
sentative ) must establish title (as much as the deceased). In-such a case 
possession without title would not be a ( valid ) plea. 

1. Tho object of the versa is not to prescribe the impossibility >of recovering after three 
generations what is wrongly seized, but the object of it is to prescribe that possession for 
mor3 than thrjo g'n''ra'ions conf-rs ownership when it is uncertain whether it originated in 
no titlo. Tho wolds ‘ for throo genurations ’ stand for asmartakUla ( time beyond human 
memory). 

2. Tho id'-ji is that the original acquirer is liable to fine if ho cannot prove his title. 
His son and giandson, if they cannot provo title, are not liable to bo fined ; but if they 
cannot provo title in their'jncestor and in' themselves, they are liable to loss the 'thing 
they enjoy, since their possession has not ripened into ownership by enjoyment for three 
generations. 

• P. 82 (text). 
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JRiktht means ‘ a son and the like who partakes of the heritage 'j ‘ tam 
means ‘ Sgamam ' ( title ). (An objector says ) it is inconsistent (or absurd) 
to say that possession for a long time is proof (of ownership ), for it is 
seen ( in the tests ) that a claimant loses ( his right to a thing ), even 
after possession ( by another ) for a short time, as is observed by the same 
author (Yaj. II. 2i ) : 

A person loses land in twenty years when it is enjoyed by another 
for that period before his eyes and without protest ( from him ) and 
chattels in ten years.^ 

’'The reply ( to the above objection ) is : this ( verse of Yaj. ) is to be con- 
strued as laying down that the man loses the profits arising from the land 
and the like for that period (i. a. 20 or 10 years ) when he sees (another 
enjoy his land or chattels ) and yet does not protest ( or cause interruption }, 
and not as laying down that he loses also the thing itself, viz. the land and 
the like ( after 20 or 10 years ); since ( the latter proposition ) would be 
opposed to the text already cited ‘ he however who enjoys without title &c. 

( Narada p. 62 v 87 ). IStyayana says : 

The wrongful possessor of cattle, women or males ( slaves ) or his 
son should not rely upon ( mere ) possession ( as his supjxirt or strong 
point in case of dispute ); this is the rule of law ordained ( by the soges ). 
Narada ( p. 61 v 81 ) says 1 

A pledge ( or mortgage ), boundaries, a minor's wealth, an open deposit 
a sealed deposit, women ( female slaves ), the property of the king ( or 
state ) and of a Brahmana learned in the Vedas '. these are nob lost ( to 
the owner ) by the ( long ) possession ( of another )* 

Manu ( 8. 146 ) says : 

A milch cow, a camel, a riding horse, an animal that is handed over for being 
broken ( or trained ); these ( and other things ) used through the friend- 
ship ( or assent of the owner ) are never lost ( to their owner through 
long possession of another ). 

Damyafi prayujyate means ‘ which is delivered for being broken.' 

Here ends the section on possession. 

1. This verse has been variously' interpreted' from comparatively ancient times, 
Medhatithi on Manu ( 8. 143 ) gives throe interpretations. Hllakantha follows the Mit. 
The plain meaning of the verse is in conflict with the proposition that possession for 
hundred years is required to create ownership. Therefore the words ‘ bhumcr-hauih . 
are interpreted to mean ‘ loss of the profits of the land ' and not ‘ loss of the land itself ' 
It is almost certain that at diSoront times and by difierent sages diflerent periods of adverse 
possessions were laid down, and the tendency seems to be to bring down the period for 
adverse possession. Vide notes to V. M. pp. 62—64 for further details. 

2. This is almost the same as Manu, 8. 149, 

*P. 38 ( text ) 
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Now ( begins the chapter about ) witnesses. 

Ill Todarananda^ Narada says ( p. 79 v 147) : 

In doubtful matters when two litigants are disputing, a clear perception 
{ knowledge or conclusion ) results from witnesses, since the latter have 
either seen, heard or experienced the matter in dispute-* 

’'Brhaspati ( p. 299 vv 1-2 ) enumerates the kinds of witnesses : 

Witnesses are declared (in the smrtis) to be of twelve sorts, viz. a subscrJbin 
witness, one whose name is caused to be written (by another), concealed wit 
ness, one who has been reminded, a member of the family, a messenger, one 
coming by chance ( not called on purpose ), an indirect witness, one who is 
confided in by both sides, the king, the ( presiding ) judge, the people of 
the village. 

Likhiiah^ is one who ( whose name ) is placed on the document by the plain- 
tiff ; lekhitah is one who ( whose name )is placed ( on a deed as a witness ) 
liy the defendant at the instance of the plaintiff ; gudhah is one who is made 
I'j hear ( the transaction between the parties ) behind a wall or the like; 
Bmdritah is one who is reminded again and again of the transaction ; yadr. 
eehihah is one who having arrived hy chance ( at the time of the transac- 
tion ) was made a witness ; uitaraJi is one who can depose ( to a transac- 
tion ) over and above the ( actual ) witnesses because lie hears ( from them 
what they had seen ) or is made to hear ( what the real witnesses themselves 
heard ) '* adhyakaah means the presiding judge : and this word is intended 
to include the aabhyas ( assessors ) and others by reason of the text of Eatya- 
yana ‘the scribe, the judge and the sabhyas in succession ( the later one in 
the absence of the earlier ) are ( witnesses ) ’ The same author ( vide 
Brhaspati p. 301 vv 16-18 ) says ; 

There should be nine, seven, five, four, or only three ( witnesses). Two 
may be accepted us ( sufficient ) witnesses, if both be 8 rotriyaa ( learned 
in the Vedas ) ; ( but ) a single witness should never be asked ( examined ). 
Of likhita ( subscribing ) and gfidha ( concealed ) witnesses, two ( each ) 
may be accepted ( as sufficient to decide a cause ) and of lekhxta or 
yadricchika ( chance ), amariia, kulya { those of the same family ) and 


1. This is an enoyclopredia on religious and civil law, astronomy and modioino 
compiled by Todaramalla, the finance minister of Akbar, 

2. The latter clause may alsolmean ‘ since they have a direct cognition of the matter 
by sight or hearing 

3. For detailed explanations of^theso terms vide motes to V. M. pp. 65-67. 

4. Mandlik ( p. 23j) translates uttarah as ( ‘ one in answer ) speaking after witnesses, 
upon hearing dr being told ( their evidence ).' This is far from clear. 

5. The other half of this verse as quoted in the Mit. means ‘ and the king whett 

ho himself tries the cause are declared to be witnesses'. 

’P.34 (text) 
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of uiiara wibnesses there must be three, tour or five. A single vfitness 
alone vronld be enough for proof if he be a dltaka ( a messenger ), an 
accountant, one employed in the business ( by both parties as their inter- 
mediary ), the king or the presiding judge. 

YSjnavalkya ( II. 72 ) declares that even one witness of the[W^w^t* and other 
sorts may he accepted ( as sufficient for proof ) if both sides consent ; 

With the consent of both parties even a single person, who knows the 
dharma, becomes ( sufficient as ) a witness. 

■■ Vyasa says : 

Even one witness, whose actions are pure, who knows the dhnrma, 
rvhose word is known from experience ( to be true ), is enough for proof 
( of a thing ), especially in adhaaa ( offences attended with force such as 
murder, robbery, rape, &c ). 

Antdihutavdk means ‘ one whose word is generally seen to be true 
Kat^ayana says that one witness, even though not reputed to be a veracious 
person, is sufficient in cases of deposit and the like ; 

Even a single person may depose as a witness in the case of a deposit 
made secretly ( in his presence); as regards things borrowed for use 
even a singlesperson sent by the plaintiff ( i o. the owner of the thing to 
the borrower with the thing ) may be ( enough ) as a witness. 

Yddtam means ‘ ornaments and the like such as ear-rings brought ( from 
the owner thereof ) on the occasion of a marriage or the like ’. The same 
author ( Eatyayana ) declares even one person sufficient as a witness in dis- 
putes about articles for sale : 

That man by whom an article for sale was made ( finished or manu- 
iactured ) should identify it. In a dispute ( about that article ) he, though 
alone ( as a witness ), is declared to be ( sufficient ) pioof. 

And^Yyasa declares the qualifications of them (of witnesses ) ; 

Those who know the dharma, persons having sons, persons bom m 
distinguished families, those who are well-bred, those who ( generally ) 
speak the truth, those who perform the rites prescribed in the Vedas and 
the_smrtis, persons free from hatred and envy, those who are droiriyaa 
( learned in the Vedas ), persons who do not depend upon others, who are 
learned, who do not travel from place to place and those who are in the 
prime of life should be made witnesses by the wise in disputes about debts 
and the like. 

1. The word maulUh is rendered thus by the Kalfalaiu and (he Vliatnitrodaya 
Madanaratna explains ‘ those who know the preceding chcumstaLcrs cl the transaction 
Ui dispute ). Mcdhatithi ( on Alanu 8. 68 } explains vtofulojt also ae * those who aro lesideuts 
ot the same place as the parties’. 

*P. 86 ( text ) 
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* Narada ( p. 81 v 155 ) says : 

( In disputes) among s'renils (guilds) the office-bearers (or heads) of the 
s'renis, among groups or associations' the heads thereof, among those who 
stay outside (the village, i.e. who are untouchables) persons who live out- 
side, and (in disputes) among women, women become (proper) witnesses. 
EStyayana speaks of members of associations ( vargaa ) ; 

Persons wearing marks peculiar to their sects ( such as Bauddhas ), s^renis 
( guilds ), pUgaa and other commrmities of merchants and all others who 
are banded into a group ( or association ) : these are called vargaa by 
Bhrgu. The leaders ( or heads ) of ddaaa ( serfs ), ewranaa ( bards ), 

' vyrestlers, of those who subsist ( by driving or riding ) elephants, horses 
and chariots and of groups of every sort are known ( in the amrtta ) to be 
vargina. 

Yajnavalkya ( 11.69 ) speaks of persons of other castes ( as eligible witnesses )■ 
It should be known that witnesses ( in a cause ) ought to be at least three; 
they should be devoted to performing the rites prescribed in tha Vedas and 
amriis * ( they should be ) of the same caste and the same varna ( class ) 
as that of the litigants or men of aU castes may be allowed (as witnesses) 
for all castes. 

The same author ( Yaj. 11.70-71 ) mentions those who are to be excluded ( as 
vsdtnesses ) : 

A woman, a minor ( under 16 years ), an old man ( above 80 ), a gambler, 
one intoxicated, one possessed, a person reputed to be guilty of a deadly 
sin, an actorj an unbeliever ( or heretic ), a forger ( of deeds or coins ), a 
deformed person, one degraded from caste (for some sin or wrong-doing), 
one interested ( in a party to the suit ), one interested in the subject 
matter ( of dispute.), a friend ( or associate), an enemy, a thief, an adven- 
turer ( or desperado ), one known to be a liar, one deserted and the like 
are not ( competent ) witnesses. 

Nirdhutafy means ‘ one abandoned by his kinsmen ( or friends )’ ] the word 
ddi ( the like ) includes slaves and others. Bphaspati (p.302 v 29) says ; 

' The mother's father, the father’s brother, the wife’s brother, the maternal 
uncle, the brother, a friend and son-in-law : these are not ( competent ) 
witnesses in all disputes. 

$Narada (p 83 v 161 ) says : 

He, who not being named ( cited ) a*- u ulto''!':, (•nmc= nf bi-, own accord 
and deposes, is termed in the s'astiasa volunUm ( witirv-ss ). lie vloiS not 
deserwe to be a witness. 


1, For b'reni, vide above p. 5 n 1. Ihe vtord 'vaiga ’ means ‘ a group or association in 
general ’ and is of wider import than ire^i- It 'ma}- apply to any association or gronp ot 
neople bandod together for some purpose. 

*P. 36 ( text ) * P. 37 ( text ) 

V, M. 5 
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KtyByana says 

If one of the subscribing witnesses that are cited by a disputant deposes 
against the others, all of them become no witnesses *( i.e. become useless or 
incompetent ). 

Narada ( p 89 v 188 ) declares that even such ( persons as are above declared 
to bo incompetent witnesses ) are in certain cases allowable as proper 
witnesses ; 

Those even, who have been mentioned ( in verses 178-187 of Iftrada’s 
rnadana chapter ) as incompetent witnesses such as daves, impostors and 
the like, become ( competent ) witnesses, having regard to the gravity of 
the matter ( in dispute ). 

In the case of the absence ( of competent witnesses ) Mann (8.70) says ; 

In the absence ( of competent ivitnesses ) evidence may be given even by 
a Woman, by a minor, by an old man, by a pupil or kinsman, by a slave or 
hired servant. 

Yajnavalkya ( II. 72 ) Says : 

In ( charges of ) adultery, theft, assault and slander and in all 
offences attended with force ( such as manslaughter ) any person may be 
a witness. 

In this passage, ® although adultery and the like fall under the category of 
B&hasa, they are separately mentioned in order to refer to such adultery and 
other offences as are clandestinely committed. Us'anas says : 

A slave, a blind man, a deaf person, a leper, a woman, a minor, an old 
man and the like ; even these are regarded as ( competent ) witnesses in 
sdhaBa ( offehces due to force ), when they are not concerned ( in the 
matter to be tried ). 

'^ATMbhiswinbaddhdh means ' when they are not partial ( to one side )’< 
firhaspati ( p. 302 v 24 ) says : 

A litigant may point out faults in the witnesses cited ( by the opponent) 
to prove the matter in dispute, if the faults really exist. A litigant 
attributing faultsto witnesses who are faultless is liable to pay a fine 
equal ( to the matter in dispute ).® 


1. l!he word likhitanam and nit diitanam may also meati ‘ that are put down as 
Witnesses in the plaint or reply ’ and ‘ are cited as witnesses at thei time of proof ( IcriyU ).' 

2. Tide notes to Y. M. p. 70 for detailed explanation. This rule of Eatyayana was 
to apply only whore the witnesses that give conflicting testimony were equal in number or 
equal in merit. Compare Narada ( rnadana 160 ). Vide notes to EAt, v, 359. 

3. Compare a similar remark above p. S. 

d. This would apply only where it is possible to set a money vailue on the subjedt matter 
of dispute. Hence Apatsrka and Vir. explain it as meaning 'the fine Imposed on a false Witness 
•P. 38 ( text ). 
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In this passage the word vddl ( litiganfc ) means * the defendant te^8cnl4<lw^ 
means equal to the amount which is the subject of dispute.' Vyasa says : 

The faults of the witnesses should bo stated by the defendant before 
the court. They ( the witnesses ) should be made ( by the judge ) and 
the assessors to refute all the faults put down in writing ( against them ). 

The meaning is that the witnesses should be required by the aai>hya$ 
( assessors ) to give their explanation with regard to their faults as witnesses 
written down on paper. The same author ( Vyasa says ) : 

If ( the witnesses)^ admit ( the faults pointed out in them), they do 
not at all deserve to be witnesses: if it be otherwise ( i. e. if the faults are 
not admitted), they ( the faults ) should be established by the defendant 
with evidence. If the defendant cannot clearly establish ( the faults urged 
by him ) against the witnesses he should be made to pay a fine. When 
the witnesses ( cited by the plaintiff ) are proved ( to possess the faults 
pointed out by the defendant ), they are to be rejected, being devoid of 
the characteristics of ( competent ) witnesses. ( The plaintiff ) should be 
made to pay a fine in the same way ( as the defendant, when the latter 
fails to prove the faults alleged ) according to the procedure laid down in 
the a'aeira, if the plaintiff, who relies solely on the goodness of his witnes- 
ses (in whom faults are established), does not care for other means of proof. 

Atonyatha. means ‘ if not admitted^ ’ hihavamA/yali means ' shouldj be made 
to admit ' ( their faults ); kriyaya means ' by evidence. ’ The connection 
of the words is ‘ not establishing ( the faults ) clearly ’ ( i. e. ephutam is to 
be connected with abhavayan ). As to the text 

Those faults of witnesses that are ( obvious ) to the members of the 
court or that follow from the ordinary experience of the world should be 
considered ( by the members of the court of their own accord ). Such 
faults should not be required to be established, since ( such witnesses ) 
should be excluded ( by the court ) on account of their ( patent ) faults* 


1. Mandlik ( p. 25 ) translates this as * in the answer of admission witnesses are never 
fit to bo called ’. This is wrong. It has already been stated that in an answer of admission 
no evidence is necessary. The author is now on the subject of faults of witnesses. The 
explanation of ' atonyatha bhavanlyabi ’ that follows makes it clear that the translation 
should be as above. 

2. This verse is ascribed to YySsa by Aperaka, Bm. G. and 'Vir,, while FarSs'ara- 
MSdhavIya ascribes it to Eatyayana. Vide notes to V. M. pp. 72—73 for various readings 
and detailed explanation. Even with the reading ' sabhasadam dCsanam ’ it is possible 
to translate as above, the literal meaning being * what apears to be a patent fault of the 
members Ac. '. The word dosavarjavSt may also mean ' in order that the fault called 
anavasthS may be avoided ’. If witnesses] wore called to prove defects in witnesses other 
■witnesses might be cited to prove the former set to be false and the process might have 
to be carried on ad infinitum. 
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*il) hag reference to ( fanlte in ) trustworthy witnesses that ( faults ) ofin be 
ascertained from ordinary experience of the world. When the defendant has 
no knowledge of the faults ( of the witnesses of the plaintiff ) the same 
authoi. says ; 

Those faults of evidence ( witnesses and documents ) that are latent 
should be declared by him who disputes ( the evidence ) at the ( proper ) 
time and the patent faults should be declared by the members of the 
court ( sabhyaa J at the proper time after exhibiting what tlie s'daira ( tlie 
works on law ) dictates.^ 

The meaning is that latent ( concealed ) faults should be exposed by 
expounding ( by reference to or reliance on ) the s^astra before the (actual) 
examination of the witnesses. And Brhaspati ( p. 302 v 250 ) says that 
they (the latent faults ) should not be exposed after that ( stage ) : 

Whatever fautts in ( or objections to ) a document or a witness there 
may be must be declared at the time when the trial is proceeding, but the 
( litigant ) should not ( be allowed to ) declare the faults after they ( the 
witnesses ) have deposed. 

Ukta/n meats ‘when they have said, * i.e. when they have begun to speak. * 

The termination of the past passive participle ( kta in Pauini’s terminology) 
is added ( here in uhtSn ) in the active sense according to the rule® ‘ the 
affix kta ( i. e. ta ) is added to a root to denote the comiiletion of the first 
of a series of continuous acts and in the active voice.’ KatySyana declares 
the punishment in this matter. : ‘ 

He, who, after a matter has been deposed to, would find fault with 
( raise objections to ) witnesses in whom hef ound no fault before and can- 
not give ( adequate ) reasons for that for not pointing out the faults 
• earlier shall be mulcted in the lowest amercement.* 

If the witnesses be themselves unable to refute the objections raised against 
them, the party ( whose witnesses they are ) must do it i so says Brhaspati 
( p. 302 V. 26. ) ; 

1. The proper time for pointing out the faults of witnesses hy litigants is when the 
hearing begins and for the judge and the assessors when the judgment is being pronounced. 
The iastras ( smytis ) lay down rules as to oiroumstanoes that vitiate oral and written 
testimony. 

2. Mandlik translates ( p. 26 ) uktan as ‘ the speaker beginning to speak ( should be 
stopped]; this is the meaning’. This is'quite wrong. Vide notes to V. M.fp. 74. The word 'uktan' 
( which is a past passive participle ) would naturally be connected with ‘ doaan ’ in the 
preceding half, but then the sentence Inirdly makes any sense. Hence ‘ ukUn ’ is explained 
as an aotive past participle and connected with * witnesses '. 

3. This is Panini III. 4. 71. Vide notes to V. M. p. 74. 

4. According to Mann 8. 138, the lowest amereeincnt was 250 panas,-the middlirig 
was 500 and the highest was 1000, 

*P. 83 ( text ). 


6. n. 3. 11-15 
M. p. 27 n. 1-35 


WITNBSSBS 


37 


He, whose documeniis or witnesses are found fault with in a suit, 'Will 
not succeed in his cause, as long as he has not cleared that { the docu- 
ment or the witness of the faults pointed out ). 

Tat ( in the verse above ) signifies ‘a document and the rest’. EatySyana 
prescribes the punishment for those who adduce false witnesses ; 

'‘'He, who, through a desure to succeed in his cause, cites false witnesses, 
should ba deprived of all his belongings and should be then made to lose 
I the subject matter ( of dispute 

Nirvi^yam means ‘deprived of the property that is the subject matter of 
dispute'. Narada ( p- 90 vv'. 193-196 ) declares the means for ascertaining 
false witnesses'. 

He, who, on account ( of the consoiousness of ) his own wrong'doing- 
( guilt in perjuring himself ), appears like one uneasy, shifts from place tdi 
place ( when giving evidence ), runs after every one ( he sees ), who 
suddenly coughs much, again and again breathes dee^y, who scratches the 
ground with his feet, who shakes his arms and garment, whose face changes 
colour and whose forehead perspires, whose lips become dry, -who looks 
above and sideways, who without being asked talks much and irrelevantly 
as if he ware in a hurry, should be known as a false 'witness. ( The 
king ) should punish such a sinful one severely’. 

EatySyana and also Manu ( 8. 87, 79-80 ) state the manner of putting ques- 
tions to witnesses : : 

' ' The judge, himself being pure, should ask in the forenoon the witnesses 
of the regenerate classes who are pure to depose to the truth, with their 
faces turned to the east or north, in the presence of (an image of ) the 
divinity and BrShmanas. $The judge should in a soothing tone question 
the witnesses in the court-room and in the presence of the plaintiff and 
the defendant in the following manner; ‘All that you know concerning the 
reciprocal actions of these two ' ( litigants ) in this matter depose truthfully, 
for you are in this matter the witnesses. 

In disputes about kine, horses and the like the same author ( EitySyaha ) 
declares the ( necessity of ) the presence of the subject-matter of dispute ( at 
the trial ) ; ' • _ 

In the presence of the plaintiff and the defendant and of the .shbjeet 
matter of the suit ( the judge ) should urge ( require ) the witnesses tO-^Ve 
evidence to their face and never behind their back. ( B‘videnoe‘)'‘'‘'h^ 

• - in rare cases be taken in the vicinity of the subject-matter ( of dis^te ) 

; , 

1. Tatali may moan ‘onr account of that fault’ and acoordmg ^ ^ 
Smiticandtika mean's ‘ihanished from the country 
■ • P. 40 (text). 9 P. 41 (text). 
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area in the absenoe of both ( the litigants ). This rtile holds good in 
(disputes about) quadrupeds, bipeds and immoTeable property. In all dis> 
pntes about articles that are weighed ( like ^Id ) or that are counted or 
measured, ( the judge ) may require tlie witnesses to depose even in the 
absence ( of the subject matter of dispute*),', but not in other cases. 

Tayorapi viild Iwoeii-this means ‘even in the absence of them both ' i. e 
of the plaintifr and the defendant,^ but in the presence of the subject of dis- 
pute in some cases i. e. in the case of quadrupeds and the like j tauiyam 
means ‘gold and the like that are capable of being weighed’ ; ganimam 
means ‘coins and the like that can be counted out’ ; meyam means' 'rice 
wheat and the like which can be measured’; cMiovepi means ‘even in the 
absenoe of the subject matter of suit* ; kriyakare^ means ‘in judicial pro- 
ceedings*. The same authority ( EatySyana ) says that in disputes relating 
to homicide the deposition of witnesses should be taken in the presence of 
( an image or temple of ) S'iya : 

In the case of the killing of living beings, ( the judge ) should make the 
witnesses depose in the presence, of S'iva, when no trace ( or remnant ) of 
the death is left otherwise ( i. e. when traces exist ), a witness should 
not be made to depose thus ( i. e. in the temple of S'iva ).‘ 

*2V*< means ‘ the deposition of a witness.* It should be taken (in the 
presence of S'iva ) in the absence of any marks of the homicide j anyathd 
( otherwise ) means ‘ when there are marks of the killing. ’ The same 
author ( EatySyana ) says : 

The king should not cause procrastination in recording the deposition of 
witnesses. Great sin, viz. failure in performing one’s duty, results from 
procrastination. 

l^^irada ( p. 91 v 198 ) says : 

Saving summoned the witnesses and having bound them firmly by 
oaths, ( the judge ) should separately question all the witnesses whose 
character ( conduct ) is well-known and who are familiar with the matter 
in dispute. 

1» Vir* esplalnB as Nllakan^ha does. Bat the SmFticandrika <and FarSsa'xa* 
midhavlya explain differently viz. ' even apart from the two places ( evidence may be 
taten)’* The two places where witnesses may depose are the court and in the case of 
Immoveables near the property itself. Bvidenoe in the case of 'homicide may be talnn at 
the place of crime. 

2. This is a somewhat difficult verse. Borne digests read ' in the presence of the dead 
body * ( 6ava for S'iva ). This latter seems to be a better reading. Kllakantha*s way 
taldng Uti as referring to deposition and connecting abJiUve with (Anhasya is far-^fetohed. 
Be had to resort to it as he read * Hva-sannidhau *. Vide notes to V. M. p, 76 for details* 

• 43 { te?t ) 
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VasiB^ha says 

What was seen by the ( witnesses ) together should be deposed to by 
them in the same way ( i, e. they should depose simultaneously ); but 
( what was seen } by the witnesses separately should be related by each 
separately. Where a matter has become known to witnesses at different 
times ( the judge ) should make them depose one by one. This is the rule 
( of examining witnesses ) laid down ( in the sastras ). 

Manu ( 8. 113, 102 ) says ; 

A* BrSlvttMfM should be made to swear by (his) truth, a K^atriya by his 
riding animal and weapons, a VaWya by his kine, grain and gold, B,8'HdTa 
by ( invoking on his head ) all the sins ( in case he deposed falsely ). 
Brahmanas who tend herds of kine, who are traders, mechanics or actors, 
who are hired servants or money lenders, should be treated as S'Cdras 
( for purposes of examination as witnesses ). Those’ who are fallen from 
their pr<q)er duties, who subsist upon food given by others and yet who 
desire the status of a man of the regenerate classes should be treated 
like S^tdras. 

*The meaning ( of satyena ) is : if you speak falsely, thy (merit due to) truth 
will perish; such like should be the mode ( of oath for a Brahmana ). The 
test for determining the ( truth or falsehood of the ) deposition of a 
witness is declared thus : 

If ( what a witness ) deposes is not less than ( what is afiSrmed by the 
party citing him ) in respect of place, time, age, the substance ( dravya ), 
the name, the caste, the measure, ( the judge ) should declare that the 
matter in dispute has been proved ( by that party ). 

YBjnavalkya ( II, 78^) lays down a rule for decision when witnesses Contradict 
each other. 

In case of contradiction the testimony of the majority should be accepted 
( i. e. prevails ) ; if ( the witnesses ) are equally divided, the testimony of 
the virtuous set and if there be a conflict ( of testimony ) among virtuou9 
witnesses, the testimony of the most virtuous should be accepted. 

The same author ( Yaj. II. 76 ) prescribes the fine for not deporing aft* 
having agreed to give evidence : 


1. Xhese two Terses are asoiibed to KEtySyana by Apaiaika. These verses aid 
not found in the printed Vasifthadhannas^Ssatta ( B. S. series ) nOr in its translatiofi 
( 8. B. B. vol. XIV ). 

9. This verse occurs in Karada also ( rpEdana 139 )< 

8. This verse is not found in htanu. 

*F. 18 ( texti) 
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A person not giving evidence should be made by the king to pay the whole 
debt together with a tenth ( part ) added thereto on the forty-sixth day 
( after he is summoned )• 

Sitrvam ( the whole ) means ‘ including the interest eadas' dbandhaham 
means ‘ together with a tenth part.’ The Mitakraia states that the tenth 
part is to be taken by the king and the debt together with interest is to be 
taken by the creditor. The same author ( Taj. II. 82 ) lays down the 
punishment for one who, having knowledge ( of the matter in dispute ), does 
not agree to give evidence as a witness : 

He, who, having been called upon ( along with others ) to give evidence 
as a witness conceals it from others under the influence of folly, should 
be made to pay an eight-fold fine; if ( he be ) a brghmana he should be 
expelled.^ 

Such a vritness is to be fined eight times as much as ths fine inflicted in case 
of losing the suit. But a brcAmana unable to pay the fine is to be expelled 
from the country and a k^triya and the like are to be made to do acts 
proper for them ( or to which they are accustomed ). So says the Mitaks- 
ara. Manu ( 8> 108 ) says : 

That witness who after giving evidence is seen to meet with ( the mis- 
fortunes of ) disease, fii'e or a relative’s death within seven days ( of 
his deposition ) should be made to pay the debt and a fine. 

* YSjnavalkya ( II. 80 ) says : 

If even after some witnesses have deposed ( as -to af matter in dispute 0 
other witnesses more meritorious ( than those already examined ) or 
double in number ( of those already examined ) depose to the contrary, 
then the witnesses first examined are false ones.* 

Karada ( p. 21 v. 62 ) says ; 

*After a judicial proceeding has been almost finished, proof, whether 
documents or witnesses, woidd be useless, unless the same had. beei^ 
announced before.^ 


. 1. 17be Mit. on Vaj. shows that this versa rather applies to a person, who, having 
agreed to give evidence and being cited along with others to depose, afterwards at the trial 
denies to other witnesses that he Is a witness. It is Yaj. II. 77 that is the proper verse to 
be cited for the purpose of laying down a punishment for him, who, though he knows ‘the 
matter in dispute, does not agree to come forward as a witness. 

2. Vide notes to V. M. pp. 77—78 for explanation. This can only apply to a case 
Whore judgment has not already bjon pronounced, as the nest verso of Nirnda makes clear. 

3* Mandlik ( p, 29 }, Dr, J oily { S. H. £,. vol, 33 p. 21 note ) and Qharpure ( p. 41* ) 
translate ‘ nirnMa’ by the word ‘ decided ’. B ut this is wrong, nirnikta does not 
mean ‘ ninfita’. It literally moans ‘ cloansod thoroughly ’ i., c. hoard completely, but 
not finally decided , Besides that interpretation would bo opposed to the rules, about 
review of judgment. Vide notes to V. M. pp. 79--80. 

4. Compare C. Pro, Code Order 7 rule 14 ( 3 } and 18, 

* P. 44 ) text 1 . . 
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YfijSavalkya ( II. 83 ) states thafin somelcases witnesses may depose falsely 
and declares the penance therefor : 

Where a man of the four castes would be liable to suffer death ( if the 
truth were told ), there a witness may depose falsely; for purification from 
that ( sin of falsehood ) an oblation of cooked rice should be offered to 
Sarasyati by the regenerate classes.^ 

Visnu ( 8. 17 ) prescribes the penance for a sfidra ( deposing falsely ) ‘ a 
sHrad should give one day's fodder for ten cows.' AikdhikaTn means * as 
much as would be sufficient to feed them one day.' 

Here ends the section on witnesses. 


Now begins the section on ordeals $ 

That (an ordeal) determines a matter which cannot be decided by means 
of human proof. It is of two kinds according as it determines at once or 
after some time. Brhaspati ( p. 316 vv 45 ) mentions the varieties of the 
first kind of ordeal ; 

*Balanoe, fire, water, poison, kosa ( sacred* libation of water ) as the 
fifth, the sixth is declared to be rice, seventh is a hot piece of gold, the 
eighth is the ploughshare and the ninth is known as springing from 
dharma. 

Ysj&avalkya ( II. 96 ) declares that the first five are to be resorted to only 
in cases where the matter charged is of great value or is of a serious nature : 

These ordeals, viz. balance, fire, water, poison, koea are meant for 
clearing ( persons ) of serious charges ( or in valuable matters ), when the 
complainant ( or plaintiff ) declares himself ready to undergo fine ( follow* 
ing on a defeat in the trial by ordeal ). 

S'iflrfahasihe * means ‘ who undergoes the fine consequent upon defeat. * 
Fitamaha says ; 

( The judge ) should prescribe the balance and the other ( four ) 
ordeals for those who are proceeded against ( or complained against ) with 
assurance. The ordeal of grains of rice' and kos'a ( ordeal ) are to be 
employed in cases of doubt ( as to whether the defendant is the person 
who committed the wrong ). 

1. Saiasvatl being the goddoea of speech it was appropriate that an offering should 
be made to her for deposing falsely. Compare Mann 8. 105. 

2. The word ‘ S'irsnkasthe ’ is thus explained. S'trsam means the head he. the 
fourth stage of a judicial proceeding ( Tie. the final judgment ). It therefore indicates 
fine whidh is imposed on the defeated party. Therefore the word means ' one Who offer 
to undergo the fine of defeat ’. 

* F. 15 ( text ). 8 Both Stokes and Mandlik omit the treatment of ordeals^ 

V. M. 6 
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Avoffavnbhah meansj certainty.* Therefore the kos'a ordeal can! be employed 
in a charge made with certainty abonb the wrong-doer and also in one where 
there is a doubt. The Kalikapuiana says : 

In charges of adultery, of theft, of intercourse with women who are 
forbidden, when one is accused of having committed a mortal sin and in 
cases of serious ( or violent ) offences against the king ordeals may be 
employed. In serious charges ( of adultery etc. ), in civil wrongs ( such as 
non-payment of debt ) and in eases where there is reviling, the king should 
prescribe ordeals with an undertaking ( on the part of the complainant or 
plaintiff) to pay a fine ( in case of opponent's success in the ordeal ). In 
grave charges such as that of adultery and in cases where there are many 
accusers ( or plaintiffs ) an ordeal may be prescribed in order that ( the 
person accused ) may clear himself ( of the accusation ), but without an 
undertaking ( by the accuser ) to pay a fine ( in case of opponent s success in 
the ordeal). 

Agamydli ( in the first verse from the Kalika-purapa ) means ‘ women 
other than others’ wives , such as prostitutes and the like that are common 
( to all who visit them )*; the word s'aste means the same thing as ‘ abhi* 
isaste' ( i. e. charged with the commission of a great sin )j eahasam means ‘a 
wrong done with violence (or force)’; avarnali means ‘abuse’; s'irah means 
‘fine’. *The attribute (adultery with) another’s wife (to the word abhisapa) 
is not literally intended, since what is intended to be repeated (or mentioned) 
as a topic ( about which something is to be predicated ) is dbhia'Spa ( grave 
charge ) similarly the words ‘where there are many etc.’ also ( are not to be 
literally understood ). Therefore even in the absence of individual com- 
plainants an ordeal may be resorted to in the case of all charges ( of mortal 
sins ). The mention of the purpose in the words 8 uddhikdranat ( for the 
purpose of clearing one’s character ) can also be well construed on this inter- 
pretation and also the following general proposition ( can be well understood 
br construed ) : 


1, This is a somswhat unusual ssnso of agamyUh, That word ganorally refers 
to such women as are forbidden for sexual intercourse ( on the ground of its being incest ). 

2. Here Nllaltapfha refers to a Furvamimamsa principle ( which follows from 
cTaimini III. 1. 13--15 ). Vide notes to V. M. pp. 83—84. The conclusion of tfaimini is 
that though the iVedio sentonoe ‘ho cleanses the graha ( cup )’ uses only the singular graha, 
yet all cups are to be cleansed i. o. the biugular number is not strictly intended and 
stands for the plural also. In the same way, the word 'yaradarablvisUpa .has already 
occurred in the first verse, it is again repeated in the third veiso, where tho proposi- 
tion to be laid down ( the vidlieya ) is that an ordeal may be resorted to for clearing 
one’s charaotor. The subjoet of which this is predicated is really dbhiAapa ( a grave 
charge ) and not ‘ paradarabMAaya the word paradiifa being only an attribute of abhi- 
B Spa may be taken to include other abhiiapaa also, just as tho singular number in- 
cludes the plural' So also oven if there be not many accusers or oven none, an ordeal 
may be resorted to for clearing one’s character, 

; P. 46 ( text ) 
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An ordeal) nja/y be resorted to in oases of sedition and in ( grave ) sins^ 

( m TI. 96. ), 

Narada says : 

An ordeal without an undertaking to pay a fine may be prescribed for 
those who are suspected by kings (as offenders), who are pointed out by 
thieves ( as their associates ) and who are intent on clearing themselves. 

An oath IS divine proof which determines a cause after a time. Narada ( p. 
100 vv. 248 and 230 for first verse and last half ) enumerates its varieties ; 

Truth*! riding animals and weapons, kine, grains and gold, the feet of 
a deity and one's father ( or ancestors ), one's gifts and meritorious 
actions ( these may be sworn by ). One may ( solemnly ) touch the head 
of one's sons, wife or friends ( by way of oath ) or in charges of all 
kinds ( whether serious or trivial ) the drinking of Jeoa a ( sacred water ) 
may be prescribed. These are proclaimed by Manu as oaths ( to be 
resorted to ) in trifling matters. 

Ko^a, though it determines ( a dispute) after the lapse of time, was enume> 
rated among the first series ( i. e among tula &c. above that decide a matter 
immediately ), since it can be resorted to in serious charges also. Ysjnavajkya 
( II. ^6 ) says : 

One of the two may undergo ( the ordeal ) if ha likes, while the other 
may undertake to pay the fine ( in case of defeat by ordeal ). 

’’’This option can apply only if the complainant ( or plaintiff ) so desires, but 
if he be unwilling, ordeals are to be prescribed for the accused (or defendant)* 
alone, according to the diatwrn of Katyayana quoted in the Divya-tattva* ! 

No one should ask the plaintiff or complainant to undergo ordeal ; those 
who are adepts in ordeals should offer ordeals to him who is the defendant 
( or accused ). 

Now ( begins ) the treatment of ( the topic of ) those who are fit ( to 
undergo ordeals ). Tainvalkya ( II. 98. ) says : 


1. 7aj. uees the general word and not ( which |!is a particular 

sin ) when prescribing an ordeal without fine ; hence in the KalikSpnrana also the word 
paradarSbhiSSpa is merely illustrative and includes other grave sins also (lihe brahmahatya), 

2. With the first verse, compare Manu. 8. 118 ' Batycna &c.'’ cited above. Truth 
is to be taken with Brahmanas, liding animals and weapons with E^iriyas, kine &e 
with Vais'yas. Any one may sweat by the feet of hie ancestors or of a deity. The verse 
' he may touch &c. ’ does not occur in the printed Earada. Compare Menu 8. 114. 

8. The general rule as stated by Eityayana above was that the complainant ( or 
plaintiff ) was not to undergo a divya, but that it was the accused or defendant who was to 
do so. But if the complainant chose he could himself undergo the ordeal and the defendant 
or accused may then undertake to pay the fine. 

4. This is one of the works of Baghunandano, 

'P.47 (text) 
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The ( ordeal of ) balance ( is prescribed ) for women, minors, old men, 
the blind, the decrepit, brSbmanas and the diseased, fire or water ( ordeal ) 
is prescribed for ( Ksatriya and Vais'ya respectively ) and. for s'ldra 
seven yctvae of poison. 

Sifr® means ( any woman ) without reference to caste, age or any particular 
condition ; hala means ‘a person of the age of sixteen and also of any caste' ; 
an old man is one who is beyond eighty years of age. Balance alone out of the 
several ordeals is prescribed for a brahmana at times which are common to 
all divyas as detailed later ' ; but when it is the proper time for fire and other 
ordeals, they also can be administered ( to brahmapas ). It is hence that 
Fitamaha says : 

Clearing off ( from guilt ) by means of the ordeal of Ttos'a is prescribed 
for all the ( four ) varnaa ( principal castes ). All these ( nine ordeals ) 
are proper for all persons, but not poison ( ordeal ) for a brahmana. 

The KalikS~purana says : 

For the last of the varnaa * ( i. e. for the s'sdra ) should be offered 
( the ordeal of ) the heated golden ma^a. 

NSrada ( p. 101 v. 265 and p. 113 w. 313-315 for last four^verses]) says ; 

( The judge ) should always examine by ( the ordeal of ) balance eu- 
nuchs, those devoid of courage ( or mettle ), those whose minds are in 
distress on all sides, minors, old men, diseased persons and women. 
♦Poison is not prescribed ( as an ordeal ) for women nor water ; ( the 
judge ) should consider the hidden truth about them by means of the 
balance, the hoa'a and the like. Clearing ( of guilt ) by water is not 
prescribed for those who are diseased ( or distressed ) nor poison for those 
who suffer from biliousness J the ordeal of fire is not prescribed for those 
who suffer from white leprosy, who are blind and who have bad nails. 
Women and minors are not to be plunged ( in water as an ordeal ) by 
those who know dharmas'astra, and also those who are diseased, old or 
weak. ( The judge ) should not plunge in water those who are devoid 
of energy, who are ground by disease and those who are distressed J if 
they plunge in water they might die at once, since they are known to have 
little vitality ; these should never be plunged in water { as an ordeal ), 
though they come ( before the court ) charged with heinous crimes, nor 
should ( the judge ) cause them to carry fire ( as ordeal ) nor should he 
clear them with poison. 


115. Vide the verse of Fitamaha quoted below ' Caitia these ate the months 

common Ac 


116. According to the Yir. ‘ varnantya ’ means ' one who borders on the 
a Hleccha. 


• P. 48 { text) 
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Vi^« ( Vianu Dh. S. 9. 29. ) says : 

Water should not be prescribed for the phlegmatic, for the diseased, for 
timid people, for those who suffer from difBoulty iu breathing and from 
cough 

Katyayana says : 

Fire is not ( prescribed ) for those who work in iron ( blacksmiths ), 
nor water for fishermen nor should poison be ever offered ( as ordeal ) to 
those who know magic spells and yoga. (The judge ) should not prescribe 
the ordeal of rice for one who is observing a vow or one who suffers from 
a mouth disease. 

*Vrati means 'one who observes the vow of subsisting on milk and the like.’ 

Pitamaha says; 

Eos'a should not be offered by the wise to those addioted to wine and 
women, to gamblers and to those who are unbelievers ( atheists ), 

Narada ( p. 117 v. 332 ) says : 

The offering of hos'a ( as an ordeal ) should be avoided as regards him 
who has once been found guilty of a grave crime, who is destitute of 
dJiarma, who is ungrateful, who is impotent or who always finds faults, 
who is an atheist and who is sinful ( or in whom faults exist ). 

EatySyana says : 

The determination ( of disputes ) among the untouchables, among the 
lowest people, among slaves, among mlecclias who are evil'deers and 
among those who are born of unions in the reverse order of castes ( i. e. 
unions of females of higher castes with males of lower castes ) should not 
he carried out by the king ( in his court ); on occasions ( of dispute among 
them ) he should direct them to undergo ordeals well-known among 
them. 

Tatprasiddhdni means ‘ balance, serpent and the like.’ If the person who 

should undergo an ordeal is unable to do so, the same author ( Eatyayana ( 

as quoted in the Divyatattva says : 

( The king or judge ) should prescribe the proper ( ordeal ) without 
confiict with the time or the place. In case of inability ( lit. accidenti 
reverse of fortune ) ordeal should be carried out through, a substitute. This 
is the rule ( of law ). 

Anyma harayet mean ' the ordeal should be performed by a substitute/ 

viparyaye means ‘when the person to undergo the ordeal is unable to do 


1. This ia not in the ociginal a vorae but a prose autia , while Nllakantha’a leading 
makes it a^veiae. Vi^nn reads ' na s'lesmavyidbyaiditSnam bbltanSm...codakain 
•p. 49 (text) 
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iff 

00 *. ( The judge ) should prescribe the proper ( ordeal ). When ill id 

pQsitively known that a person afc one time was guilty of patricide or of some 
mortal sin ' and subsequently ( ha is charged with another erime ) and 
it is doubtful ( whether he committed it ), even in such case the same author 
( ^tySyana ) says that an ordeal must be performed by such a person 
through a substitute alone ; 

• In case of those who are guilty of killing their mother, father, a hra^ 
, hmana, a teacher ( or elder relative ), an old man, a woman, and a 
minor; partioulary in the ease of those who are guilty of committing one 
of the great sins and who are atheists ; in the case of those who wear 
heretical sect marks ; in the case of lascivious women and of those who 
are experts in magic spells and yogia practices ; in the case of those who 
are bom of the mixture ( or confusion ) of castes and those who are 
habitual sinners; when these people are charged again with those very 
reprehensible crimes, the king who is devoted to dkarma should taka 
oare not to prescribe an ordeal for them ( to be undergone in their own 
persons ). ( The king ) should prescribe an ordeal to be undergone by 

worthy persons appointed by these very ( sinners ). Where worthy persons 
cannot be found ( willing to undergo an ordeal for them ) they should be 
cleared by their own people ( i. e. relatives should undergo the ordeal for 
them ).^ 

Svahaili means ‘by their relatives*. 

Now as to the time ( for an ordeal ). Pitamaha says : 

Gaitra, Margas'iras and Yais'akha, these are months common ( to all 
ordeals ) and not contrary to them. The balance ( ordeal ) is declared 
to be ( proper ) for all seasons but it should be avoided when the wind 
is blowing. The fire ( ordeal ) is declared to be proper in the seasons of 
hemanta and var^S ( rain ). Water ( ordeal ) is proper for 
tt’arad ( autumn ) and gTtsma ( summer ) and poison in hemanta and 
e'i^ iTa ( i. e. December to March ). 

The express mention of hemanta and e'ie'ira for the poison ordeal serves 
to indicate other seasons also ( i. e. it is merely illustrative and not exhaus- 
tive ), since it wiU be declared below ‘ in the rainy season, the quantity ( of 
poison, to be administered in ordeal ) is only four yavaa ’ ( Narada p. 115 v. 
324 )• Narada says : 

, Eos'a ( ordeal ) may be offered at any time and the balance also at 
all seasons. 


1. The verse does not absolutely prohibit the prescribing of an ordeal for these men ; 
what is forbidden is that they are not to undergo an ordeal in their own ^sons, but 
through a substitute appointed by them, 

•f . 60 I text ). 
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‘^'Piiiiniaha says : 

Examination by fire ( ordeal ) sbonld be made in the forenoon and 
the balance also in the forenoon.^ Water should be offered in the noon 
by one who desires to secure the truth about dhomna. Purification by 
hoda is prescribed for the first part of the day ( forenoon ), but poison 
should be given at night in the last watch, ( as then it is ) very cool. 

Bespectable people say that these ordeals should be resorted to on Sunday. 

Now as to the place ( of ordeals ). Pitamaha says : 

The balance should always be placed facing the east and motionless in 
a purified place, either in a famous tem^e of seme God ( such as Indra )*, 
or in the court-hall, at the royal gate or in a public square. 

Narada ( p. 104 v.'SfiS ) says : 

In the court room, at the royal gate and in the square of a temple 
( ordeal should be performed )• 

Katyayana says ; 

In the case of those men who are accused of the great sins, ( the 
ordeal ) should be performed in vndTdsth&'Mb ( place where Indra’s banner 
is worshipped or some holy shrine ) and at the royal gate in the case of 
those who are guilty of treason ( or sedition ). Ordeal should bo offered 
in the public square to those who are born of unions in the reverse order 
of castes ( i. o. unions of males of lower castes with women of higher 
castes ). The wise declare that in matters other than these ( ordeals 
should be performed ) in the midst of the court hall. 

NSrada says : 

When ordeals are administered at an improper time and place and ate 
undergone by the litigants outside ( the village, i. e. away from the public 
gaze ) they always fail ( to be decisive ) as to the matters in dispute « 
there is no doubt about this.^ 


1. Accbiding to the Mit. the day of twelve hours is to be divided into three parts, 
the first part of four hours being called pSrvahpa ( forenoon ), the second madhyaJma 
( noon ) and the third aparahifa ( afternoon ). 

3. Vide Mit. on Yaj. II. 97. 

3. The word * Indtasthane ’ is explained 'as some well-knoWn temple ’ by the Sniptl-' 
candrikfi, while the Divyatattva explains it as 'the place Where the banner festival in honour 
of Indra is held,’ This last festival, where la banner in honour of Indra was worshipped. 
continued from the 8th to the 12th day of the bright half of BhSdrapada. Vide Bphatsamv 
hits chap. iS, 

4, Dr. jolly' ( 8. B. D. voL 38 p. 260 ) is not right in translating the last half as ' they 
constitute a deviation from the proper course of a law suit The 8mi;licaudrika and Par»> 
s'ara-Madhavtya say ' if the proper place and the like are disregarded, the ordeal loses iti 
validity; this is declared in the words adeiahala ’. &o, 

;f.ei(text) 
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’’Now ( begins ) the procedure of the rites common to Etll ordeals* 
Fitamaha says : 

The judge, knowing the dharma, should, after turning to the east and 
folding his hands, utter the following words and invoke the gods in the 
manner following ; ‘ come, come, oh revered dharma, and sit down ( for 
decision ) in this ordeal together -with the guardians of the worlds^, and 
the ( eight ) Vasus, the ( twelve ) Sdityas and the bands of Maruts. 
Having invoked dharma to be present in the balance, he should after- 
wards assign ( proper places ) to the subordinate ( deities ).* The same 

author ( Fitamaha ) says : 

Having placed Indra in the cast. Yam a : in the south, Varuna in the 
west and Kubera in the north, he should assign Agni and the other 
guardians of the worlds to the intermediate points ( south-east, south-west 
&c. ). Indra is yeUow, Yama dark, Varuna of the lustre of crystal, 
Kubera has a golden complexion and so has Agni. So also Nii-rti is dark 
and VSyu is said to be smoke-coloured; Is'ana is red. ( The judge ) should 
contemplate upon these deities in these forms in order. The wise (judge) 
should invoke the Vasus to the southern side of Indra. Dhara Dhruva.Soma, 
■Spab, Anila, Nala, FratyBsa PrabhSsa— these are enumerated as the eight 
Vasus. The place of the Sdityas is between that of Indra and that of Is ana 
(i.e. between the east and the north-east). Dhatri, Aryaman, Mitra, Varuna, 
Ams a, Bhaga, Indra,$ Vivasvat, Plpan, Parjanya as the tenth, then Tva^ 
tp, then Visnu, though born last, not the least (but the highest of the twelve 
Adityas) ; these are the tweve Sdityas enumerated by name. . To the west 
of Agni is known the place of the Eudras. Virabhadra, S'ambhu, high famed 
Giris^ Ajaikapad, Ahirbudhnya, Pinakin, Aparajita, BhuvanadhisVara, 
Kapalin the lord of people, Stha^u, and the great Bhava—these are known 
to be the eleven Eudras. ( The judge ) should assign a place for the 
Matps between Yama and the evil spirit ( Nirpti i. e. between south and 
south-west ). Brahmi, Mahes'vari, KaumSn, Vaispavi, Varahi, Mahendrij 
Camupda together with her attendants ( these are the seven matps ). The 
place of Gapes a is known to be the north of Nirpti and the place of the 
Maruts is said to be to the north of Varupa. Gaganaspars'ana, VQyui 
Anila, Maruta, Prapa, Prapes'a, and Jiva— these are declared to be the 
seven Marutas. The wise ( judge ) should invoke Durga to the north of 
the balance. These deities are to be worshipped after taking their res- 
pective names. ^Having offered worship to Dharma beginning with 

1, Poi the LokapSlas vide Manu 6, 96< 

2. Dharma is the principal deity to be invoked in ordeals and the Other deities fiott 
India to Durga ( as detailed in the foliowing verses ) are Bubsidiaiy, 

.*P, 62 ( text ). «F.e3(text). pF.6l(text), 
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arffhya^ and ending with ornaments in due order, he ( the judge ) should 
then get ready for the subsidiary deities the worship beginning with argkya 
and ending with ornaments and should offer ( to dharma and the subsi- 
diary deities ) the service beginning with sandalwood and ending with 
naivedya* He ( the judge ) should light fires in the four principal 
quarters and offer oblations at the hands of persons versed in the Yedas 
of clarified butter, havia ( boiled rice ) and fuel sticks that are the mate- 
rials of homa. He should perform homa with the ( sacred ) Gayatn, 
pranava ( the sacred syllable om) and add avaha at the end. 

Havia means ‘caru’.* The revered Mimamsaka from the Gauda country 
( viz. Baghunandana ) says in his Divyatattva that clarified butter, boiled rice 
and fuel sticks are to be offered to the same deities (dharma as principal and 
the rest as subsidiary ) i they are to be thrown on to the fire together ( and 
not separately ) as in the case of the adnndyya offerings.* But this is not 
correct. In this case it is impossible to have a single joint performance 
{tantratd)^ as the means of offering (the three substances) are different viz. 
the avibva ladle is (the proper means) of offering agya as said in the sentence 
‘he ( the priest ) divides with the aruva\ the sruc is ( the proper means) 
of offering caru ( boiled rice ) as follows from the autra of SsValayana ® 
and the like to the effect ‘he covers once ( with ghee the juhu ladle )', ‘he 
divides off two portions of the boiled rice from the middle and the part of it 
to the east,’ ‘he sprinkles ghee over the boiled rice and over the portion 
divided off,’ ‘this is the characteristic procedure for all avaddnaa ( offer- 
ings )' ; and as the hand is the proper means for offering fuel sticks on 
accoimt of its fitness. In the case of the adwn&yya offerings ( curds and 
milk ), a single joint performance ( offering of the two materials together ) is 
proper, as the ( ladle ) is the means of offering both. The same 

author ( Pitamaha ) says. 

Having written down on a leaf ( paper ) the Bubjeot-matter for 
which the defendant ( or accused ) is proceeded against, the leal should 
be placed on the head ( of the person undergoing the ordeal ) together 
with the following mantra. 


1. Aighya Is water offered'by way of honour. 

2, This is some eatable, such as raw-sugar &c. 

8. Vide notes to Y. M. p. 89 for explanation of cai'a. 

4, Vide notes to V.M.p.30 for sannayya and the proposition of ItaghuuBudana ekplaih‘ 
ed in detail. Sannayya is a name given to a mixture of curds and milk ohered to India or 
Mahendra. As the deity is the same' they aio oflered together. Therefore Baghunandana 
argues that the three substances ajya, havie and eamidh should bo offered together. For 
detailed exposition of this complicated passage and of miva, sruc, juhu, sumarihya and 
tantra vide notes to V. M. pp, 91-93. 

6. Compare AB'valdyauagfhyasutra 1, 10. 18 and It 7. 10-12 for the passages referred 
to here, 

V. !<• 7 
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*The niftntro is ( Mahabharata, Sfliparva 74. 30 ) : 

The Bun,^ the moon, the wind, fire, heaven and earth, waters, the 
heart, Yama, day and night, the two twilights and dharma know 
( see or mark ) the doings of men. 

Narada says : 

The judge, being a brahmana, who is versed in the Vedas and the 
VedSngas ( subsidiary lores such as grammar, phonetics, astronomy, ritual, 
metrics, etymology ), endowed with learning and character, with an un* 
ruffled heart, free from malice, whose word is true, who is pure and 
viglilant, who is intent upon doing good to all creatures, who has fasted, 
who wears wet garments, who has brushed his teeth, and who has per* 
formed the worship of all deities according to the prescribed rules ( should 
administer ordeals ). 

Yajnavalkya ( II. 97 ) says : 

(The judge), having summoned at sunrise ( the person who is to undergo 
ordeal ), who has bathed and wears wet garments, who has observed a fast 
( the previous day ), should administer all ordeals in the presence of the 
king and the brahma^as. 

Fitamaha also Says : 

Ordeals should always be administered to persons who hiVo fasted cither 
one night or three nights, who are purified and whose garments are wet. 

The same author (Fitamaha) says : 

The king surrounded by good men should esteem this ( mode of ) puri- 
fication and should please sacrificial priests, family priests and preceptors 
with gifts. The king who causes this to be done, after enjoying sweet 
pleasures, secures great fame and becomes fit for absorption into iJj'ctAwiet. 

Here eada the section on ordeals. 

$ Now ( begin ) the rules for the balance ( ordeal ). 

FitSmaha says : 

The king should cause to be constructed a baknee-shed, broad, high 
and white-washed, sitting wherein ( the person undergoing ordeal ) would 
not be within reach of dogs, can^das and oroWs J it should have doors and 
contain grains ( rice &c. ), should be guarded by servants, should have 
drinking water and the like and should not be unteuanted. 


do 


1. Compare Manu 8. 86 for a similar veTH. 
55 (text). #P, 66 (text). 
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NSrada ( p. 103 v 264 ) saya : 

( The timber employed ) should be of the Khadira tree, but not the 
white variety and should not be worm«eaten. 

S^uhlcivovjitam means ' excluding the white ^hadwa.' 

( The timber ) should be blackwood, or in its a’bsence teak but without 
hollows* or Anjana, the inner part of Tinduki, Tinis'a or red sandalwood. 

But Madhava reads ‘ ( the timber should be ) of Arjuna, Tilaka, Asoka 
Tinisa and red sandalwood.’ 

The king ( or judge ) should select such trees as these for making a 
balance ( Narada p. 104 *v 265 ). 

Evainjoidhani means according to Madana ‘ these and other sacrificial 
( sacred ) trees also such as Udumbara.’ Hence Fitamaha says : 

Having bowed to the guardians of the worlds, and having cut down the 
sacrificial tree ( Ehadira ), the balance should be prepared by the wise, 
after reciting the mantra as in the case of ( making ) a sacrificial post > 
*and mantras addressed to Soma* and Vanaspati should be muttered in a 
low voice when the tree is cut. 

Yupavat means after reciting the mantra ' Oh, herb, save this sacrifice!’ 

( V5j. S. IV. !• ). As the mantras addressed to Soma and Vanaspati are to be 
muttered and have an unseen result, they are both to be repeated ( i. e, 
there is no option ).* The saumya mantras are well known. The VdnaSm 
patya man\/ra is ‘ Oh Vanaspati ( tree ), may you grow with a hundred 
branches’ ( Bgveda III. 8. 11 ).’ The line ‘ mantrah saumyo vanaspatyah’ 
&c. ) merely reiterates what already follows from the extended application 
( afides'a ) contained in the word ‘ ylpavad’.® Fitamaha says : 

■ The ( beam of ) the balance was to be four cubits ( in length ) and 
the two supports ( of the beam from which the balance was suspended ) 
were to be of the same length ( above ground ) ; the distance between the 
two supports was to be two cubits or a cubit and a half. 

Vyasa says : 


1. Kgvoda 1. 91 lis a hymn of 28 yeises which are all addreseed to Soma. The 
saumya mantra may either be ' somo dhonum ' ( I. 91. 20 ) or ' apyayasva sametu’ (I. 91. 16). 

2. This is based on the ParTamImSihsS XTI. i, 1, for an explanation of which vide 
notes to V. M. p, 94. 

3. The mantra ‘vanaspate* is recited when a tree is cut for making a j/Spa. So 
when it is said that a sacred tree is to be out with recitation of mantras as in the case of 
yupa, it is not necessary to say expressly that the mantra ' vanaspate ’ should be uttered 
in a low voice. But the verse does expressly say so. It therefore does not lay down any- 
thing new, but only repeats what is already known. Atides'a is a principle in thejiPdrva- 
mimamsS. AnuvSda is a variety of Arthavada and is opposed 'to vidhi, 

* P. 57 (text ). 
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The two supports ( or columns ) were to be implanted in the ground 
for two cubits, 

PitSmaba says : 

The balance ( i, e. its beam ) should be a square ( log ), firm, and 
straight and three ( iron rings ) should be fastened on to it with care. 

The same author ( Pitamaha ) says : 

After suspending from the two ends ( of the beam of the balance ) two 
pans, he ( the judge ) should arrange on both the pans darbha grass with 
their points turned towards the east. In the pan to the west he should 
have the person ( undergoing ordeal ) weighed and in the other pure earth> 
not minted with bricks, ashes, stones, broken pieces of vessels or bones. 

*Narada ( pp. 105-106 vv 271-72 ) says : 

Having firmly suspended two pans from the two books attached to 
( the two ends of the beam of the ) balance, he should have the person 
( undergoing ordeal ) weighed in one pan and gravel ( or stones ) in the 
other. Ha ( the judge ) should have the person ( undergoing ordeal ) 
held in ( the pan on ) the northern, side and stones on the southern ; he 
should have the basket ( pan ) fiUed with bricks, dust, and lumps of earth.^ 

The same author ( NSrada p. 262 vv 27-28 ) lays down the mode of 
examining (a person by balance ordeal) : 

The exminers should bring the balance on the same level with the two 
pendants * ( hanging down from the two arches ), and ( a little ) water 
should be poured over the upper part of the ( beam of the ) balance by 
clever men. That balance was to be known tas sama ( perfectly hori* 
zontal ) on which the water so poured would not run down. 

Pitamaha describes the (suspending of) two pendants for (ascertaining the) 
horizontal position ( of the beam ) : 

Two arches should also be raised on both sides of the beam. They 
should always be ton altgulas higher than the balance. Two pendants 
should be suspended hanging down from the arches, tied with a string, 
and made of clay and touching the upper surface of the ( beam of the ) 
balance. 


1, Beading this verse with Fitamaha’s it follows that bricks, dust and stones are not 
totally forbidden as material for weighing the man against. What is forbidden is the 
mixing together of all these. One may fill the pan either with earth or stones or bricks, but 
not with all together. 

2. As said by Pitamaha below, two arches were to bo erected on two sides of the 
balance, in which the pans were to move. They were to be ten aftgulaa higher than the 
balance and from the arches two pendants of clay were to be suspended by a thread and the 
beam was to be kept in such a position that its ends touched both the pendants. 

* P. 58i ( text ). 
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Fif»mah!i says : 

Having first weighed the man ( to be tried by ordeal ) and having 
made him get down from it, the balance being always adorned with 
banners and pennons, ( the judge ) knowing the mantroB should then 
invoke the deities in the manner described ( above )-fio the Accompaniment^ 
of the beating of musical instruments and drums and with sandalwood 
paste, flowers and unguents. 

’®‘iTSrada ( p, 252 v 29 ) says : 

He ( the judge ) should first worship the balance with red sandal-wood 
paste, red flowers, with curds, cakes and husked grains of rice mixed with 
red powder and then he should honour the respectable people ( assembled 
there ). 

Yajnavalkya ( 2. 100-102 ) says : 

When the person complained against sitting in ( one pan of the ) 
balance is equal ( in weight ) to the things ( day &c. ) against which he is 
weighed, a line ( with chalk ) should be drawn ( on the arch showing the 
position of the pans ) by those who are experts in handling the balance 
and the person being made to get down from the pan should invoke the 
balance in the following words: ‘ Oh balance, you are the abode of truth, 
you were formerly created by the gods ( for this purpose ) J therefore, 
beneficent one, declare the truth, and free me from this ( cloud of ) suspi- 
cion, Mother, if I am a sinner, then take me lower 5 if I am; pure, carry 
me upwards.’ 

NSrada ( p. 106 v 276 ) says ; 

Having put him under ( spiritual ) restraint by exhortations ( about 
the results of untruth ), the judge should again place him (in the balance) 
after putting upon his head a writing ( about the matter in dispute ) 
when the wind is* not blowing and there is no rain. 

Samayaih parigrhya mean ‘ having restrained with oaths. ' Visnu ( "Visnu 

Ph. S. 10. 9 ) describes the oaths ; 

Those (hellish) worlds which fall to the lot of those who kill brBhmanaa 
and of those who are false witnesses will be yours, if you hold the balance 
falsely. 

Narada ( p. 107 vv 278-279 5 Visnu Dh. S. 10. 10-11 ) mentions that at the 
time of again sitting in tha pan there is to be an invocation : 

+ You know the evil and meritorious deeds of all beings. You alone 
know, oh god, what mortals do not know. This man accused of a wrong 
in this judicial'proceeding is weighed in you. Therefore you will bo 


■P. 69 { text ). t P. 60 ( text ). 
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pleased to save, according to the dictates of dharma, him who is now 
under suspicion. You surpass in truth gods, demons and mortals ; oh 
lord, your word is true in making clear what is pure and sinful. The 
sun, the moon ( the same verse as above at p. $0 ), 

i*itamaha says : 

A worthy brahmana proficient in astronomy should examine the time. 
The time of five vinadia ^ should be calculated by those who are 
experts in measuring the time of examination by ordeals. The king 
should appoint as superintendents ( over the calculation of time ), worthy 
biShmanas who speak out as they see, who are learned, pure, not covetous. 

All the superintendents ( the brahmapas ) declare to the king the puri- 
fication ( by ordeal ) or otherwise. 

YinS/dyali means ‘palaa', in accordance with the Btnjti 

The period required for ( repeating ) ten long letters ia called prfipa 
and vinadiha is equal to six pranas. 

NSrada ( p. 207 v. 283 ) says : 

If the person weighed in the balance is seen to go up ( i. e. to bo 
lighter than what he formerly weighed ), there is no doubt that he is in- 
nocent ; but a man who weighs the same or goes down ( i. e. weighs 
more ) would not be innocent. 

Vrddhi means ‘going up’ ; hdni means ‘going down’. Pitamaha saj’^s * 

The man whose guilt is light weighs the same, while be whose guilt 
is great goes down ( weighs more ). 

*Guilt is ( said to be ) light when the offence is the first one and not done 
of set pm'pose ] but where by the very words of the writing put on the head 
( of the person weighed ) it is ascertained that it was a first offence and 
committed without set purpose and where the only question was whether he 
was a guilty person, if after undergoing the ordeal he weighs the same, the 
ordeal has again to be gone through, since it is impossible ( in such a case ) 
to infer ( from the fact of the same weight in both cases ) that the guilt 
was light. Hence Brhaspati ( p. 317 v. 19. ) says : 

He who weighs the same as before should be weighed again and he 
who goes up ( weighs less ) becomes victorious. 

Katyayana mentions other reasons for again going through the ordeal : 

The person should be again weighed when the scales snap or the ( beam 

of the ) balance breaks or the rope g' ’es way and wlien there is a doubt 
about the;innocence ( of the man ). 

1. A vinaiit ( or pala ) is equal to the tin) spent in reciting 60 long syllables, CO 
VinSdis make a Nidi or Ghatika ; the person was o ^ opt m the, balance for five YinSdls. 

* P. 61 1 text ) * 
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VSysa says : 

When the pan breaks, or when the beam of the balance or the two 
hooks break, when the ropes give way or the transverse beam ( or the 
support ) gives way, the king should then again resort to purification ( by 
the same ordeal ). 

But this applies to cases where the breaking is due to some visible cause ] 
when however the breaking is purely accidental, ( the person undergoing 
ordeal ) is certainly guilty, as declared in another smrfi 

* When the pans or the beam of the balance or the hooks or the ropes 
or the transverse beam breaks, the king should declare the guilt ( of the 
man weighed ). 

Kaksa means 'the bottom of the scales’ J aksa means ‘the support of the 
balance placed across the columns’. The older writers ( or eastern writers ) 
say that only the weighing is to be repeated and not the whole procedure ; 
but Madana says that the whole procedure is to be repeated ( at the time of 
the second weighing ) because the defect ( in the act of purification by 
ordeal ) is not removed in this way ( by mere repetition of the weighing 

’•'Now (begins) the procedurs of the rites (of the balance ordeal). The 
person, who is to perform the ordeal, should on an auspicious day in the 
morning approach one of the trees referred to above, should cut the tree with 
the mantra ‘oh herb, save this person’ ( Vaj. S. 4. 1. ), should mutter ( the 
mantra ) ‘ somo dhenum ’ ( Eg. I. 91. 20 ) (of which ) Gautama ( is 
the sage ), Soma ( the deity ), Tristubh ( is the metre ) and ( which ) is 
employed in japa ( muttering of prayers ) and the mantra ‘Oh tree, ( grow ) 
■with a hundred branches ’ ( Eg. III. 8. 11. ) of which G&thina Vis'vamitra, 
vanaepati, triftubh ( are respectively the sage, the deity and the metre ) 
and which is employed in japa. After having bowed to the lokapalas yiz. 
Indra and the rest one by one, he should erect a balance, ( with a beam ) 
four cubits long, of the thickness of four afigulas, having four faces, rounded 
in the middle and at the ends and ( with a diameter ) of four angalae^ 
having in the middle on its upper surface and at the two ends but on their 
lower surface three hooks or rings. Then some say that he should construct 
a place seven or five cubits square raised ( from the ground ) to the extent 
of four afigulai. Then on that ( raised ) spot or on any other purified 
place two square pillars six cubits long should be driven into the ground to 
the extent of two cubits, having pared tops beyond the length of six cubits 
( on which the transverse beam Was to be placed from which the whole 
balance was to be suspended ). Above the ground four cubits ( of the 

1, The view of Madana is in accordance with the K3tySyana-B'rauta'‘&utra I. 

It is not clear what view Mllakantha himself holds. He merely places the two views in 
juxtaposition. But from the fact that he places M adana's view last and sinco he generally 
follows the Madanaratna it may be inferred that he held the latter view, 

; F.ea (text) 
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pillars ) plus the portion of the pared tops thereof ( were to remain ). Thd 
distance between the pillars was to be two cubits or one cubit and a half. 
On those two tops was to be placed ( transversely ) a beam havieg in its 
middle but on the lower surface a support in the form of an iron hook, ring 
or catch for holding the ( beam of the ) balance. From that ( transverse ) 
beam ( on the pillars ) was to be suspended the beam of the balance by 
means of the hook or catch on the {upper part of it. At the end of the beam 
of the balance were to be tied two pans by means of three ropes each. 
To the east of the balance two posts at a distance of two cubits were to be 
fixed into the ground towards the north and south and over them is to 'be 
placed a log* with its inside outwards. This is to be the torana ( outer 
frame, arch ). And it should be higher by ten angulas than the balance 
frame. A similar one should be erected also to the west { of the 
balance ). Two spherical pendants of clay should be tied with a string, sus- 
pended from the ( two sides of the ) frame-work and made to touch the 
ends of the ( beam of the ) balance in order to ascertain the horizontal 
position ( of the beam ). On the two pans should be spread kus a grass with 
their ends turned eastward. Then on a Sunday the judge who has observed 
a fast for a day should place in the western pan the person to be cleared ( of 
his guilt by ordeal ) who has taken a bath along with his garments after 
sunrise, who has observed a fast for a day or for three days in ease of ability 
to do so and in charges of grave sins ; he ( the judge ) should then put in 
the pan to the east stones, bricks, clay or the like and so weigh that the two 
pans stand even- Truthful brahmanas and goldsmiths should examine this 
( viz. the equipoise of the balance ) by means of sprinkling water ( on the 
beam of the balance ). Then in order to make sure of the position ( of the 
pan in which the person sat ) reached at the time of the weighing ( by the 
pan in relation to the torana ) the judge should draw a line ( on the torana 
with chalk &c, ) and should make the person ( undergoing ordeal ) get down 
( from the pan ). Then the person to be cleared, having named the time 
and the place and having declared his intention in the words ‘I shall perform 
such and such an ordeal in order to proclaim my innocence', should 
present clothes and and the like to the judge and four priests. The revered 
Bmarta*"bha{tacarya ( i, e. Baghunandana ) says that 8va8iivdeana ^ and 
the like should also be performed. And the judge with folded hands and 
to the accompaniment of the beating of drums should invoke dharma ( to be 
present ) in the balance in the following manner. 

Om, come, come, revered dharma, and enter this ordeal together with 

the LoJcapdla8, Ya8U8, Adityas and tribes of Maruts. 

He should then invoke the subsidiary deities. The verse ‘Indrarh visVa' 
( !^g. 1. 11. 1. of which ) Madhucchandasa, Indra and Anusjjubh ( are the 

1. This oousists in ihe person addrossing to tho priests ' may you say the word 
EYasti ’ and the priests saying ‘ Om svdsit, ’ Vide notes to Y, M, p, lOXi 

. * P, 63 ( text ) 
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sage, deity and metre respectively ) is employed in invoking Indra. In the 
same manner is to be understood the employment (of the following TlUintTCis^ 
everywhere. Having invoked Indra towards the east ( of the balance ) by 
imntra ‘aU (increase might of) Indra’ (Bg. I. 11. 1) (and with the words) 
Indra, come here and stay here", he ( the judge ) should contemplate upon 
Indra as yellow. 'Yamdya aomam,' ( of which ) Tama, Tama and Anu 
stubh'' ( are respectively the sage, the deity and metro /).^ Having in- 
voked Tama to the south with the nantTCi ‘for Tama ( strain ) the soma* 
( Eg. X. 14. 13. ) and with the words 'Tama, come here and slay here,’ 
he should contemplate upon the dark Tama. *Tvam no Vamadevo Varunas™ 
Tristubh’. Having invoked Varuna to the west with the mantra ‘ O Agni, 
remove from us’, (Eg. IV. 1. 4.) and with the words ‘come here> Varupa, and- 
stay here, he should contemplate ujjon Varuna who is of the lustre of cry* 
stal. Having invoked Kube^ to the north with the YctjuB formula ‘ to 
the over-lord of kings’ ( Tai. A. I. 31. 127, Mysore ed. ) and with the words 
Como here, Eubera, and stay here’, he should contemplate upon Eubera of 
the golden complexion. Agnim Medhatithir - Agnir Gayatri'. Having 
invoked Agni to the south-east with the mantra ‘ we choose Agni as (our) 
messenger ’ ( Eg. I. 12. 1. ) and with the words ‘ Come here, Agni, stay 
here' he should contemplate Agni of the golden colomr. ‘Mo su po Ghorah 
Eanvo Nirrtir-Gayatri*. Having invoked ( Nirrti ) with the mantra ‘may 
not kill us* (Eg. I. 33. 6. )and with the words ‘here &o.’, he should contemplate 
upon the dark ( Nirrti ). ‘ Tava VSyovyas'vo Vaym'-Gayatri’. (Having invoked) 
as in the preceding cases (Vayu) with the mantra ‘O wind, your protection 
( Rfi- VIII. 26. 21. ) and ( with the words ) ‘here’ &o., he should contemplate 
upon the smoke-coloured ( Vayu ). ‘Tam-is^anam Gautama Is^Bno Jagati’. 
Having invoked- (Is ana) with the mantra ‘we invoke that .lord’ (Eg. I. 89.6.) 
and with the words ‘here &c.’ he should contemplate upon the ruddy (is too). 
To the south ( of the place where ) Indra was invoked ‘jmaya atra vasavo 
Maitravaruno Vasis‘tho Vasavas-Tristup’. Having invoked the eight 
VaaViB with the mantra ‘0 Vasus, hereon this earth’ ( Eg. VII. 39. 3.) and 
with the words ‘come here, stay here’, ( he should ) contemplate upon them. 

^Dhara, Dhruva ( this verse occurs above p. 48). ‘Tyan-nu Sammado Matsyo 
^adasaditya Gayatri’. Having invoked between Indra and Is'ana, the twelve 
Adityas with the mantra ‘indeed those ksatriyas’ ( Eg. VIII. 67. 1. ) (he 
should contemplate on them ). Dhata, Aryama ( these two verses are trans- 
lated above p. 48 ). 

‘A Eudrasah s^yavasVa ckadas'a rudia jagati. ‘ To the west' of Agni having 
invoked the Eudras with the mantra ‘ O Eudras, come’ ( Eg. V. 57. 1 ) 
and with' the words ‘ here ’ ( he should contemplate &o. ). 

1. In each of the following caseB, before the actual uianfra[iB cited, We have the 
piatIkaB of the manpra ( the firet words for recognising it ), its r.;i ( sage ), ItE dei-afa ( deity ) 
and metre. The translation therefore does not set out all these' details in brackets heieattei* 

* P. 64 ( text ). 11 P. 66 ( text ). ' 
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Virabhadra, S^ainbhu ( these two verses occur above p- 49 ). 

‘ Brahma iajnanam Gautamo Vamadevo Brahma Tristup. ’ Having invo- 
ked Brahma between Tama and Nirrti with the ’mantra ‘ when prayer was 
being born’ ( Vaj. S. 13. 3 ) and with words ‘ here ' ( he should contem- 
plate etc.). Of the mantra ‘ Gaurir-mimaya,’ Dhirghatamas, Uma and Jagati 
( are the sage, deity and metre ). Having invoked the Mothers with the 
mantra * Gaurir-mimaya ’ ( Eg. I. 164. 41 ) and witli the words, ‘ come 
here, mothers, stay here,’ ( he should itc. ). 

Brahmi, MahesVari ( vide p. 48 above ). 

Gananam tva Grtsamado Ganadbipatir-iagati. ’ To the north of Nirrti 
having invoked Gancsa with the mantra ‘ ( we invoke ) thee, lord of 
groups’ ( Eg. II. 23. 1 ) and with the words ‘ here itc. ’ ( he should Ac. ). 

‘ Maruto yasya Eahhgano ^laruto Gayatri. ’ To the north of Varuna having 
invoked the Manits with the mantra ‘in whose bouse. Oh Maruts’ (Eg. 1.86.1) 
and with the words ‘ liere ’ ( lie should Ac. ). 

Gaganaspars^ina, Vayu ( vide p. 49 above ). 

* Jatavedase Kas'yapo Durga Tristap ’. To the north of the balance, having 
invoked Durga with the mantra ' for ( Agni ) Jatavedas ’ ( Eg. I. 99. 1 ) 
and with the words ‘ liere ’ ( he should Ac. ). Having thus invoked these 
deities he should worsliip them. In accordance with tlie details of ecremo- 
nial worship beginning with the words ‘ Om, I offer water by way of honour 
to dharma, salutation to him,’ he ( the judge ) should offer to dharma 
water by way of honour ( argkya ), water for washing the feet, water for 
sipping ( acamaniya ), madhuparka, water for sipping, water for bathing, 
clothes, the sacred thread, water for sipjiing, and ornaments sucli as coronet, 
armlet and the like as the last item ( of worship ). He should then offer to 
Indra and the other ( subsidiary ) deities in their respective names ( uttered ) 
in the dative case and preceded by the syllabic ' i>m ’ and followed by the 
word ‘ namah ’ the items of worship from arghya ( water liy way of lionour ) 
fo ornaments according to appropriateness ( and not all promiscuously to 
all ).^ He shoidd then offer to dharma sandalwood jiaste, flowers, incense, 
lamp, naivedya ( some eatable by way of offering ) and curds, cakes and 
holy grains of rice and sliould offer to Indra and the rust sandalwood paste 

1. Wo saw .aljovc that in an ordeal dharvw. is tliu piiiioi])aI deity and Indra and Iho 
rest arc subsidiary ones. The items when offered to Indra will appear in the form ‘ Om 
ludrSy.a arghyam i)ral:alpay.ami namalt. ’ The word ‘ padSrthanubamaycna ’ ( according 
to appropriateness ol the items to the persons to whom they are to bo offered ) is opposed to 
‘ Kiudanusamaycna. ’ Thu idea is that as ornaments arcimore appropriate to females, they 
are to bo offered to Durga alone and not to Indra and the rest, but urhrjija, padi/a &c. are 
to be offered to all from Indra to Durga, Vide notes pp. 101-102 for further explanation 
Xho reference is to Jaimini V. 2. 1-3 and Farthasaiatbi thereon, 

* P. 66. ( text ), 
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and ' the rest as before ( i. e. according to appropriateness ). The sandalwood' 
paste and the flowei’s to be employed in the balance ordeal and in the wor- 
ship of dhavma should ho red, but those for the worship of Indra and the' 
rest may be ( red ) if available ( or of any other colour). The judge is 
to perform the whole procedure of the ceremonial up to this stage. Then, 
alter kindling domestic fire in the four directions by means of fom- sacri- 
ficial priests koma ( burnt offering) should be performed. *In doing that, 
having first uttered the sacred GayatTi together with ‘ OWt ' and having 
uttered the syllable ‘ oni ' with ‘ avaha ' at the end, the priests should 
tln-ow into the fire for acivitr ( the .Sun ) 103 times each offerings of clari- 
fied butter, boiled rice and fuel sticks. Then tlie person complained against 
should write on a leaf (or paper) the matter charged against him and also the 
following mantra ; The sun, the moon (this occurs above p. 50). Then the leaf 
( or paper ) should be placed on the head of the person complained against who 
is to be cleared ( of guilt ). All these details beginning with the invocation of 
dharma and ending with the placing of the writing on the head .are 
common ( the same ) for all ordeals. Then the judge should recite ( the 
following ) mantra before the balance by way of exhortation : 

Oh balance ( dhafa ), thou wert created Iiy Brahma for the purpose 
of testing those who are wicked. Thou art named dhata, thou, being 
dharma as tlie letter “ dha ” shows, detectest, when lield ( as a 
l)alanc 0 ), the crooked man, as the letter tn ( contained in the word 
dhafa ) indicates.^ Tlioii knowest the evil and meritorious deeds of 
all beings which mortals do not know ; thou alone knowest every 
thing. Tliis man charged ( of a wrong ) in this judicial ijroceeding 
desires to be cleared of it , therefore thou wilt please save him from 
the suspicion according to ( the dictates of ) righteousness. 

Then the person charged should recite the following mantra before 
the balance ( Yaj. II. 101-2 ) ; 

Oh balance, thou art the abode of truth ; thou wert created by the 
gods in times of yore. Therefore speak out, auspicious one, the truth 
and free me from suspicion. ITlf, mother, I be a sinner, then carry 
me downwards ; if I be innocent, raise me high up. 

Then the judge should have the accused person, who has the writing 
on his head, placed in the balance occupying the same place ( i. e. pan ) 
and the same position ( relatively to the torana ), and should keep him 
there in the same condition for five 'palaa ( i. e. two minutes ). At the 


1. This gives a fanciful etymologj' of the word Shata, 
P. 67 ( text ). II P. 08 ( text ), 
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time the innocence or guilt should he examined hy pure brahmapas and 
should be communicated to the king and the sctbhyas ( members of the 
court ). Then the ( person charged ) should get down from it ( the 
balance ) and should please the judge, the brahmanas and the priests with 
fees ( dak§ina ) according to his means. Then having taken leave of 
the deities with the vnantTa ‘arise, Oh Brahmapaspati' ( Eg. I. 40. 1 ) 
and with the words 'may the tribes of gods depart’, he should hand 
over everything to the judge- 


Now ( begins ) the method of the fire ( ordeal. ) * 

Fitamaha says : 

I shall proclaim the method of fire ( ordeal ) as laid down by the 
a'cistraa. He should prepare eight manf^laa and a ninth in front 
( or to the east of them ). Those who know the vedas declare that the 
first mandala ( circle ) is that of Agni, the second of Varuna, the 
third of the god Vayu, the fourth of god Yama, the fifth of Indra, 
the sixth of Kubera, the seventh of Soma, the eighth of Savitr ( the 
Sun ) and the ninth of all the gods. 

Madana,' however, read ( the passage ) as ‘the eighth is of aU the gods 
while the ninth that is to their east is a large one and belongs to the 
Earth. The mandalas should be constructed with cowdung and should 
be sprinkled with water’. The same author ( Fitamaha ) declares the 
extent of the circles ( Narada p. 109. w. 285-286 ) : 

The distance of one circle from ( the beginning of ) another is declared 
to be thirty two angidaa. in this way the eight circles would come 
up to two hundred angulaa plus fifty-six. This is the way in which 
the ground is to be divided. 

The word ‘mandalaf means ‘from the beginning of a circle'. The meaning 
is that the ground covered by one circle and by the space intervening 
( between it and the next circle ) would together come up to [thirty-two 
angultie. Here each circle is to be of sixteen angulaa (finger- breadth) and the 
space between two circles is also to be the same, as Yajnavalkya says 
{ II. 106 ) : 

A circle is to be known to be sixteen angulas ( in extent ) and 
the intervening space was to be the same. 


1. For Madana, the author of the enoyclopcedio work on dharma called Madana- 
ratna, vide my History of Dharmas’astra pp. 389-393. He flourished between 1350-1460 A.D, 
P, 69 ( text ). 
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If the foot of the person to be cleared be more than sixteen angiiHoB in 
length, * then the intervening space ( between two circles ) would be less 
than sixteen angulaa ; if the foot of the person to be cleared be less than 
sisteen o/ngidas, then inside the circle of sixteen ungulas another circle 
of the length ( i. e. diameter ) of bis own loot should be drawn. As to 
what Nevada reads after the woi'ds ‘ in this way two hundred angudaa 
viz. ‘forty more of the ground calculated in dTigulaa' ( Narada 4. 286 ), 
that has to be interpreted as leaving out of calculation that part of the 
ground that is covered by the space intervening between the eighth and 
ninth circles, as ( that space ) was not to be traversed ( by the person 
performing the ordeal ). Similarly the reading of Kalpataru ^ '( plus ) 
twenty-four ( angulaa ) is declared to be the allotment of ground’ has 
to be interpreted as stating the extent of angulaa after omitting ( from 
calculation ) the first circle in which ( the person undergoing the ordeal ) 
has to stand. 

In each circlo are to be placed kua'aa as laid down by the s'astras 
and the settled rule is that the person performing the ordeal should 
plant his foot on them. 

In the Mitaksara and the Madanaratna ( we read ) ‘ he should offer into 
fire ghee 108 times as a propitiatory rite’ and VijnSnesVara says that this 
homa should be accompanied with the mantra ‘agnaye jSvakaya svfiha’ 
( oblation to fire, the purifier ). Narada says ( p, 109. vv. 288-289 ) : 

A person who is a blacksmith by very birth ( caste ), who is clever in 
kindling fire and who has seen the procedure ( of fire ordeal ) on other 
occasions should heat in fire a ball of iron till it becomes red hot and 
emits sparks and should guard it ( from profane touch ). 

Fitamaha says ; 

He should heat in fire on aU sides an iron ball of eight angulaa and 
weighing fifty palaa * having made it even and without edges. 

t The Kalikapurana says ; 

The king should give to the person charged a rounded iron piece 
weighing fifty palaa and twelve angulaa long and, blown redhot. 

S'ankha— likhita declare that the ( iron ) ball is to weigh sixteen palaa ‘or 
having held in his folded hands an ( iron ) ball of sixteen palaa^ covered 


1, This oft-quoted work was composed by Laksmldhata under the Kanoj ruler 
Goviudacandra ( 1104-1155 A. D. ). Vide History of Dharmas'aBtra pp. 315-318, 

2, Each po?a weighed 320 gunjas laooording to the Lllavatl. Vide notes to V. M 
p. 104, Acoording to Baghunandana, 20 palas were equal to 66 tolas, fire masas and font 
gunjas and 12 gunjas were equal to one masa and eight via-ias equal to one tola. Vide 
notes to V. M. p. 111. 
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with seven asVattha ( fig tree ) leaves and made red-hot’. This holds 

good when ( the person undergoing tho ordeal ) is weak ( and not able to 
carry a heavy ball of 50 palas ). The iron ball is to be heated thrice, 

as declared by Narada ( p. 109 v. 290. ) ‘when heated- by the third 
heating’. Having first heated it and then plunged it into water, 

having again heated it and plunged it in water, when it is being 

heated again ( a third time ), the judge should perform ( all the details 
described above ) beginning with the invocation of fire and ending with 
placing the writing on the head ( of tlie person performing the ordeal ). 
Here Pitamalia declares a special rule as to the worship of fire : 

Tho king should cause the worehiji of fire to be made with red sandah 
red incense and red flowers. 

Harita says : 

( He ) should stand facing the east stretching out the fingers of his 
hand, with w’et garments, pure and with the leaf ( or wn-iting ) placed 
on his head. 

The word ‘s^odbya’ ( the person to bo cleared of guilt by ordeal ) is to be 
understood here. Pitamaha says : 

He should stand in the first circle facing the east, witli folded hands 
and purified. 

•‘NSrada ( p. 110 v. 301. ) says : 

He should make red marks on all sores of the hands ( of the person 
undergoing ordeal ) and should examine them again ( after the ordeal ) 
to see whether they ( the hands ) are marked with the identical dots. 

YajSavalkya { 11. 103 ) says : 

Having marked the hands of the person on which grains of rice 
have been rubbed he should cover them ( the hands ) with seven leaves 
of the as’vattha ( fig ) tree and should fasten round them as many threads 
( i. e. seven ). 

YijnanesVara holds that the word 'tdvat' is an adverb and that tho mean- 
ing is that he should pass the thread ( round the leaves ) seven times ; while 
Madana holds that the meaning is that he should pass round ( the leaves ) only 
once a string of seven threads, the word tdvateutra ( being a single com- 
pound word and ) meaning ‘ a bundle of as many threads ( as seven ).’ 
Pitamaha- says : 

He should place on the hands ( of the person to be cleared ) seven 
Pippala leaves, auspicious grains of rice, flowers and curds and there is 
also to be a fastening of threads round ( all ). 


p. 72 (text). Hamsapiida ( oi-pada ) moans ‘hingulaka’ ( vermilion ] 
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(The mantras to be recited by the judge here before the fire in the iron 
ball as invocation will be declared in ( the section on ) the procedure of the 
rites. Yajnavalkya ( II- 104-105 ),says ; 

Oh fire, the purifier, thou movest within all beings ; wise one. declare 
like a witness the truth about me from out of sin or righteousness. 
When he ( the person performing ordeal ) has uttered these words, ( the 
judge ) should place in both his hands the iron l^all that weighs fifty 
palaa, that is even ( without edges ) and that glows red. 

Pitamaha says: 

The king who is devoted to dharms or ( the judge ) appointed by him 
taking hold of it ( the red-hot iron ball ) with a pair of tongs should 
place it in his hands. 

*Narada ( compare p. 110 v. 296 ) says ; 

He ( the person undergoing ordeal ), being urged on by the judge and 
liolding in both his liands that (the red-hot ball), should stand in one circle 
and then walk straight over the other seven circles ( so that he then 
reaches the eighth ). 

Pitamaha says ; 

He should not walk hurriedly, but should go slowly and at ease- Ho 
should not pass over circles nor should he plant his foot in the interven- 
ing space ( i- o. he must plant his foot in such a way as to exactly cover 
the diameter of each circle ). Having reached the eighth circle, the wise 
man ( who performs the ordeal ) should throw ( the red-hot ball ) in the 
9th circle. 

The ( rud-ljot iron ) ball is to be cast in the ninth [circle covered with 
grass, as the Kalikapurana says : 

He shoidd go over seven circles measuring sixteen fingers each with 
like intervals ( between the circles ) J having gone ( to the eighth ) ho 
should throw ( the ball ) on green grass. 

Pitamaha says: — 

Then ( the judge ) should throw frub) on, the hands (of the person per- 
forming ordeal ) grains of rice or barloy; when his liands ai'e rubbed with 
them without any hesitation and show no change ( or injury ) at the end 
of the day, ( the judge ) shoidd declare him to be innocent ( or .to have 
succeeded in the ordeal ). 

Katyayana says :— 

If the person charged loses his footing or suffers burns elsewhere than 
in the proper place ( i. e. on other parts of the body, not on the hands ), 


'F. 73 ( text ). 
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the gods declare that that is not a ( real ) burn ( i. e> not a blemish in 
the man ) ; ho should be again made to undergo the ordeal* 

* Yajnavalkya ( II. 107 ) says : 

If the ( redhot iron ) falls earlier ( i. e. before reaching the eighth 
circle ) or when there is a doubt ( whether his hands are injured or not ), 
he should again carry the ( redhot ) ball. 

Now ( begins ) the procedure ( in sequence of the ceremonial of the 
ordeal of fire ). On the previous day the ground should be purified and the 
next day nine circles should be drawn. But of them the first should be of 
sixteen angulas ( in diameter ) and in front of it ground measuring thirty- 
two angulas shordd be divided into two parts in the second of which the 
second circle should be made of the same extent (diameter) as the foot of the 
person who is to walk ( over the circles); the remaining will be the space 
{ between the first circle and the second ). Having in the same way made 
the circles from the third to the eighth together with the spaces intervening 
between them, a space of sixteen angulas should be left in front ( of the 
eighth circle ) and the ninth circle should be made of any extent ( diameter ) 
whatever. In this way the eight circles together with the spaces ( kept 
after each ) will together come up to 256 angulas. 

Eight yavas ( barley grains ) placed together by their breadth or three 
grains of rice with ends against each other (i. e. placed lengthwise) are the 
meagure of an angula^ a vitasti is equal to twelve angulas ; the cubit is 
equal to two vitashe (spans of the hand), a dan<ia is equal to four cubits» 
while a kros'a is equal to 2000 dandas and a yojana is four hros'as. 

( The measures of length ) vitaeti and the rest will be of use later on.* 
Then having worshipped in the nine circles beginning from the west the super- 
intending deities of each viz. Agni, Yaruna, Vayu, Yama, Indra, Kubera, 
Soma, Savitr and all the gods, and having kindled ordinary domestic fire to the 
south of the ground occupied by the circles, the judge should offer ghee by way 
of propitiary rite lOS times with the words ‘ svaha to Agni the purifier ’. 
Then having oast into that fire a round iron ball without edges, that is 
smooth, eight angulas in diameter, weighing 6fty palas, and having performed 
the series of rites from the invocation of dharma to the offering of oblation 
into the fire as detailed above in the balance ordeal while the iron ball is being 
heated, the judge, when the ball has been heated the third time, should recite 
the following mantras by way of invocation before tho fire in the ( heated ) 
iron-baU. 

HThou, Oh Agni, are the four Yedas and to thco offerings are made in 
sacrifices, thou art tho mouth of all the gods and of all brahmavadinB ; 


1. i.c. in the seetion on water oidcal and on dieputoa botween master and cowhorS, 
• P. 74 ( text ). II P. 76 ( text ), 
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( expounders of Brahma ) ; since thou dwellest in the stomach of all beings ; 
thou knowest the good and evil ( that men do ) ; thou art called pdvaka 
( purifier ) as thou cleansest out sin. Manifest thyself as regards sinners, 
oh purifier, and send out thy flaroes, or oh Pire, become pure^ as to those 
whose minds are pure. Oh Fire, thou movest like a witness inside all 
beings, thou alone knowest, oh god, what men do not know. This man, 
accused of a wrong in a judicial proceeding, desires to be cleared ( of it ^ i 
therefore thou wilt please save him from this suspicion according to the 
( dictates of ) dharma^. 

TrKya-iSpah ( heating the third time ) means ' in order to purify the 
iron, throwing into water the iron ball that is well heated, again heating it 
and throwing it into water, and then again heating it Having held by 
means of a pair of tongs the iron ball that is well heated and so red>hot and 
before which mantras have been recited as above, and having brought it in 
front of the person performing the ordeal who has observed a fast, who has 
bathed, whose garments are wet and on whose head is tied the writing em* 
bodying the subject matter of dispute and who stands in the westernmost 
circle, the judge should place it on the bands ( of the person undergoing 
ordeal ) that have been purified ( or treated in manner following ) after the 
person has recited by way of invocation the mantra 

ThoU, Oh Agni, Purifier, movest inside all beings J wise one 1 declare the 
truth about me out of meritoriousness or sin (i. e. whether 1 am innocent 
or sinful ) like a witness*. 

' The word ' krtaeainBlc&rayoh' ( that have been purified) means 'that 
are folded after grains of rice are rubbed over them, that are marked with 
alaktaka (red dye) in places where there are dark *sesamum-like spots, wounds, 
or hardened skin, that have placed in them seven leaves of idd vattha of equal 
length or in case the latter are not available, seven leaves of the Arka plant, 
seven leaves of 8'ami or of Btirva, sacred grains of rice, and also grains of 
rice smeared with curds and flowers] and that ( hands) are covered over 
seven times With seven white threads. Then the person performing the 
ordeal, planting his foot just on the circles (i. e. so as to exactly cover them ) 
from the second to the eighth and having thus walked slowly seven dtepSi 
should cast the ( red-hot ) iron ball held in his folded hands on to the ninth 
circle. Then after his hands are again rubbed with grains of rice, if they 
Vite ( found to be ) unscorched, he is pure ( innocent ), 

Here ends the method of the fire ordeal. 


1. The reading of Mit. and Apararka ' be cool ’ for ' be pure ' is decidedly better, 

2. The last two veiBes are yiepudharmaBatra 11. 11-12, 

B. This IB Ifaj, II. 104, 

* P. 7& ( text )t 
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Now (begins) the method of the water ordeal* 

FitSmaha (says) : 

Henceforward I shall declare the ancient and proper method of water 
( ordeal ). A wise ( judge ) should get a circle ( of ground ) prepared ( cow- 
dunged ). He should piously worship arrows with incense and lamps and a 
bamboo bow with auspicious rites, flowers and incense and then carry on the 
rites ( connected with the ordeal). 

The word dhupadipabhya/m (with incense and lamp) is to be connected 
with the words davdn tampujayet ( he should worship the arrows ). And 
the worship is to be performed in the ( cow-dunged ) circle. Narada ( p. 112 
V. 307 ) speaks of the lengths of bows J 

A formidable how measures 107 {angulas), a middling one is declared 
to be 106 in length and a feeble ( of lowest length ) one is known to be 
lOS. This is the detail about bows. A clever man, placing a target at 
( the distance of ) 150 cubits (from himself ), should' discharge three arrows 
with a middling bow. 

*Sapia^atam means ‘hundred and seven afigulas*. In the same way 
ate to be explained faCt'afam and paHma'afam, KatySyana says : 

He should employ for the purpose of purification ( by water ordeal ) 
arrows the points of which are not made of iron, but of pieces of bamboo, 
while the person discharging ( the arrows ) should discharge them forcibly, 

Harada ( p. 257 v. 53, p. 266 v. 6l and p. 268 v. 58 ) says : — 

Having gone to a reservoir of Water, one should erect on its bank a 
ioratM as high as the ear ( of the person performing ordeal ) on a holy and 
even plot of land. He, hating his mind composed, should first offer worship to 
ITaru^a, with fragrant sandal paste and flowers and with honey, milk and 
ghee. A strong man, either a Brahmaj^a, K^airiya or Vais'l/o, free 
from love or hatred ( for the person undergoing ordeal ), should be made to 
stand like a post in water as deep as his natel. 

Hitamaha says 

The king should first make a person hold the post ( of a Sacred tree lihd 
Wtadira ) and stand in Water facing the east and having made the person 
Who performs the ordeal to stand in water, he ( the king ) should invoke 
the gods and should recite mantras before the Water. 

l}evdn means ‘ dharma and the rest *. He should perform (the rites) 
be^rinlng with the Invocation of dharma and ending with the placing of the 


f 5, 77 (teat), 
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Vrriting on the head ( of the person performing ordeal ). The manirat to 
be recited by way of invocation will be found in the pvayoja ( the de- 
tailed description of the sequence of the rites given below ). 

VySsa says 

Having invoked water with the word ‘ Oh Vampa, save me with truth *t 
he ( person performing ordeal ) should dive into the water, holding the 
thighs of the person who stands in navahdeep water. 

Kam means ' ^ater ’ and ahhi^ dpya means ' having recited nantras before 
it Bfhaspti ( p. 318 v. 21 ) says ! 

After making tb? ( strong ) man enter the water, three arrows should 
be discharged; 

*‘Pitamaba says; 

The discharger ( of the arrows ) should be a Jc$hatriya or even a 
brdhmafM subsisting by the same calling ( viz. that of a k^triya ) ; he 
should not he cruel of heart, should be peaceful, pure and should have 
observed a fast. 

KStySyana says ! 

When ( the arrows ) have been discharged, ( the person undergoing 
ordeal ) should dive into the water and at the same time ( another pert 
son ) should run ( to the place where the second arrow is lying ). 

The meaning is ' simultaneously with the diving ’ ( running should be done), 
NSrada ( p. 113 vv. 309-312 ) and Pitamaha say : 

A young man possessed of speed should run with his utmost strength 
from the place whence the arrovra were shot ( i. e. from the torana ) to 
the place where the second arrow fell. Another man of the same sort 
(i. e. young and swift ) taking the second arrow then returns with 
speed to the place whence the other ( young ) man started ( i. e. to the 
torana ). If the ( young ) man who carries the arrow does not see when 
he comes ( to the torana ) the person ( the t'odhya ) who had dived into 
the water, then ( the judge ) should declare ( the ^ odhya ) to be pure 
( innocent ) ] otherwise he would not be purified, even though only a single 
limb (such as the ear) were seen or even if he were to float to a place other 
than where he was first made to enter ( i. e, where he dived ). 

The word ekdngasya should be construed as referring to the ear. And so 
IQityayana says : 

( the king ) should declare him also to be purified whose head alone 
is seen after be plunges into water, but neither the ears nor the nose. ' 


1. This U also YSj, 2, 108, 
» p. 78 ( text ). 
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f itSvaba saya : 

It; is the place where the arrow first fell that is to be takeo, (be distapee 
covered by its creeping is to he left out of account. 

*NSrada ( p. 258 v. 57 ) says : 

/ Those two who, out of fifty runners, would surpass in speed the others 
should be appointed for the purpose of bringing the arrow. 

liiow begins the ceremonial in sequence ( of the water ordeal). The 
place of water that is to be used ( in this ordeal ) should be a river, the sea, 
a deep reservoir, reservoir near a temjde, a lake or a pond, the water whereof 
is not agitated. Scanty waters, or those t)iat are brought artificially or that 
are full of weeds, moss, waves> mud, sharks, leeches or fish or the like or 
that flow rapidly, should be avoided. In such water that'is navel-deep a 
post of dharma made of sacrificial tree ( viz. khadira ) should be implanted. 
Near it on the western bank ( of the water ) a torana (an ornamental arch 
or structure ) as high as the ear of the person performing ordeal should be 
raised. Near it should be placed a bamboo bow of 106 anguiaa and three 
bamboo arrows the ends of which are not made of iron. The target should 
be erected in a good spot at a distance of 150 cubits from the forana. Then 
having worshipped the bow together with the arrows with white sandal paste 
and white flowers, having invoked Varuna in the reservoir of water, and 
having worshipped him ( Varuna ),^ having carried out ( the rites ) beginning 
with the invocation of dharma and ending with oblations to fire that have 
been already described, and having tied on the head of the person to be 
cleared ( by ordeal ) the writing containing the matter of complaint, the jugde 
should invoke water with thie following mantra ; 

■Water I thou art the life of living beings, thou wert created the first in 
creation, thou art declared to be the means of the purification of substances 
and embodied beings ; therefore show thyself in ( this ) investigation about 
righteousness and sin. 

Then the person ( who performs the ordeal ) should recite the mantra 
‘satyena mabhiraksa tvam Varuna’ (Taj. 11. 108 p. 67 above). Then the person 
who performs ordeal should approach the strong man who holds fast the post of 
dharma, who faces the east and who stands in water navel-deep. Then froni 
the place where the bow was kept a ksatriya or a hrahmarm pursuing the 
former’s avocation should firmly shoot towards the target three arrows 
have no iron points. Then one swift person should stand holding the middle 
arrow' at the place where the arrow fell not minding the distance over which 
it crept and another ( equally ) swift man should stand at the foot of the torana 
whence the arrows were discharged. And a swift man ( here ) is one who 


1, In the I^gveda and in later mythology also Vaiopa la the lord of wateia. Vide 
^ VXI. 49. 3 ySaam raja Vani|io ySti Ac, 
r?, 79 (text), VF, 80 (text). 
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surpasses in speed fifty runners. Then the judge standing at the foot of the to> 
rapa should dap his hands thrice and simultaneoudy with the third dap 
the person undergoing ordeal and the swift man at the foot of the torana 
should ( respectively ) dive and run fast. The diving should be done after 
holding the thighs of the person who holds fast the post of dkarma. Then 
when ( the swift man ) reaches the place of the falling of the middle arrow 
the ( other swif man ) who stands there holding the arrow should go fast to 
the torana and if he finds the person performing the ordeal still inside the 
water then he is cleared ( of guilt ). He is cleared even if only the head is 
seen, but not if he sees some other limb such as the ear or if he (the s'odhya) 
floats to some spot other than where he dived. Here ends the method of 
water ordeal. 


Now (begins) the method of poison ordeal. 

On this point NSrada ( p. 260 w. 69-70 ) says 

After having worshipped MahesVara^ ( S*iva ) with incense, offering 
( of food ) and mantras, one should, after observing a fast, administer 
poison ( by way of ordeal ) in the presence of gods ( idols ) and hra, 
hmanaa, A brShmana, whose mind is concentrated and who faces the 
north or the east should administer ( poison as ordeal ) only in the presence 
of hrdhmanas to a person who stands facing the south. 

The same author ( l^rada p. 115 v* 324 ) states the quantity of the poison 
( to be administered ) : 

In the rains the quantity ( of poison) is to bo of the weight of four t/avaa 
(grains of barley), in summer it is declared to be five yavaa, in Hemanta 
( i. e. December and January ) it is to be seven yavaa and in S'arad 
( i. e. October-November ) of less quantity than the latter.* 

*Alpa* ( of less quantity ) means ‘of three yavas’. Hemanta includes ( the 
season of ) s'is'ira also ( i. e. February and March ) as S ruti ( the Yeda ) 
compresses the* two ( seasons into one ) ; while Vaeanta ( spring, April and 
May ) follows as a matter of course, as it is declared ( vide above p. 46 ) as a 
common season for all ordeals. Vi jnSnes'vara holds that in that season also the 
quantity of poison is to be seven yavae. And poison should be administered 
with ghee thirty times as much, since l^tyayana says : — 


1, B'iva is to be woisbipped here most a^ropiiately as in mythology he evrallowed 
the teiiifio halahala poison that sprang up -when the ocean was churned by the gods. 

2. According to the Mit. and the Vlr., this last means ' of six yavas. ' 

8. _XhiB is a reference to the Aitareya-Brahmana I. 1., where we have * there apf 
fire seasons in a year, Hemanta and, S'is'ira being compressed into one, ’ 

•P.8ii(text), 



vtavahabamatokba 


ro 


To human beings poison should be administered ( as ordeal ) in the fore* 
noon and in a cool spot, after mixing it with ghee thirty times as much 
and after powdering it well. 

Yajnavalkya ( II. 110 ) states how poison is to be invoked : 

Poison I thou art the son of Brahma, thou art firm ( or fixed ) in the 
duty of (deciding) the truth. Save (me) from this accusation and be like 
nectar to me by truth ( i. e. ifll be innocent )• 

Narada ( p. 116 v. 326 ) says i 

He ( the person performing poison ordeal ) should be kept in the shade, 
should be guarded for the rest of the day without food. If he be not 
affected by the ( ordinary ) effects of poison ( till the end of the day ), then 
Manu says that he is purified ( innocent )• 

The same author states another period ( of waiting ) when the quantity of 
poison is very large : 

When a man shows no change ( due to the circulation of poison ) for a 
period of five hundred clappings of hands, then he is purified ( he should be 
declared innocent) and then medical treatment should bo resorted to (to 
cure him ). 

In the system ( treatises ) on poison the stages of the working of poison 
( are stated to be the following ) : 

The first ^working of poison causes horripilation, the next after that 
( causes ) perspiration and dryness of mouth, the next two ( workings ) pro* 
duce in the body change of colour and tremor the fifth stage of working 
( gives rise to ) restlessness of the eyes, hoarseness of throat and hiccough, 
the sixth causes heavy breath and loss of consciousness and the seventh 
causes the death of the person who swallows the poison* 

Here ( the person performing the ordeal ) is to swallow the poison placed 
before Mahadeva ( an idol of S'^iva ) by the judge who has observed a fast- 

' Now (begins ) the method of the ordeal of Ma (holy water ). 

Pitamaha says : 

A man should be made to drink the water ( of the worship ) of that 
deity of whom he is a devotee ; but if he be equally a devotee of all deities 
( i. e. if there is no special predilection in favour of one particular deity ), 
he should be made to drink the water of ( the worship of ) the Sun. The 
water ( of the worship ) of Dur^ should be given to thieves and to those 
who live by the profession of arms ] but a brahmana should not be mada 
to drink the water of the Sun. 

Brhaspati ( p. 318 v. 23 ) says ; 


1. This verse is quoted in the Mit. ( on Yij, 8, 111 ), 
' P, 88 ( text ), 
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Having washed the weapons of that deity to whom the person charged 
is devoted/ be should be made to drink three handfuls of that water. 

Narada ( p. 262 v> 81 ) says ; 

Having summoned the person charged and having placed him in a 
(cowdunged) circle facing the Sun, ( the judge ) should make him, who has 
taken a bath, whose garments are wet and who is pure, drink three handfuls 
( of holy water ) according to the ritual described before ( as common 
to all ordeals )• 

Narada ( p. 262 v. 82 ) says ; 

Having worshipped that deity ( to whom the person charged is devoted ) 
and having washed ( the image of that deity ) with water and having re- 
peated ( before the deity ) his wrong-doing, ( the judge ) should make him 
drink three handfuls ( of the holy water )■ 

Here having observed a fast ( the previous day ), having in the forenoon 
Worshipped the deity ( that is a favourite with the person undergoing the 
ordeal), having taken the water used in bathing the ( image of the) deity, 
having performed ( all the details ) from the invocation of dharma and ending 
with the placing of the writing on the head, the judge should invoke that 
Water With the mantra that is given in ( the seotion on ) the water ordeal. 
The person performing the ordeal also having recited the mantra by way of 
invocation as stated in the same (section) should swallow (the water). 
Bfhaspati ( p. 318 v. 24 ) says : 

There is no doubt that if no misfortune is seen to visit him ( who 
performs the kos'a ordeal ) or his son, wife and wealth within a week or 
within two weeks ( from the day of the ordeal ), he is innocent.^ 

’^Now ( faegini) the method of ( the ordeal of) rice. 

Here BitSmaha says ; 

1 shall declare the method of grains of rice about which information 
Is conveyed in ( works ) defining it. Grams of nee are to be given 
( as ordeal ) in theft and in no other case* i this is settled. Grains of rice 
( S'ati ) and of no other corn should be made white (i.e. unhusked ). (The 
judge ) should place, himself being purified, those ( grains of rice ) before 
the ( image of the ) Sun in an earthen Vessel, mix them with the water in 
which the image of the Bun is bathed and keep them there ( i. e. immersed 
in that water) for that night, having first of all performed on that night 
according to the e^d8tra the rites beginning with the invocation ( of dAorwio 
and other deities )• 

1, (Jompare YSi. 2. 113 and Vispu. l)h. B. XlV. 1 — 5, Ihe period of seven days 
applied to light ofienoes. 

2. This is only illustrative, It only means that this oideal Was employed only 
where the disputes related to money, 

* F. 88 ( text ). 



YTAVAH AH AMATOK^^ 


KstySyana also says : 

In ( the ordeal of ) swallowing the grains of rice immersed in the watSr 
of the bath of the deity, ( the person performing it ) should be decided to 
be pure ( innocent ) if the saliva { that he spits ) is unmixed ( with blood ) 
and should be decided to be impure ( guilty ) if it be otherwise*^ 

Pitamaha ( = Narada p. 119 v. 342 ) says : - 

( The judge ) should declare him to be impure ( guilty ) who shows 
blood ( in his saliva ), whose chin and palate are shattered, whose body has 
a tremor. 


Now ( begi&s )tiie method ( of the ordeal ) of the heated mass ( of gold ). 

Pitamaha says : 

1 shall declare the good method of the heated mS?a ( of gold ) in freeing 
( men from accusations )• ( The judge ) should have a round vessel of iron 

or copper or clay made, of sixteen angulat (in diameter) and four ahgulas 
deep. He should get it fiUed with ghee and oil, weighing twenty jjofas ; 
’*'when the latter ( ghee and oil ) are well heated ( the judge ) should then 
cast in it a gold piece weighing a mopafto.* He ( the person performing 
the ordeal) should take out the heated golden mdsajca with the thumb and 
the fingers of his hand.* If he does not jerk his fingers or there is no 
scalded skin (when he takes out of the ghee and oil the heated x'iece,), he, 
whose fingers are uninjured, should be declared to be innocent by virtue of 
his righteousness. 

The same author (PitSmaha) describes another method (of this ordeal).* 
He ( the judge ) being pure should put cow’s ghee in a vessel of gold 
silver, iron or clay and have it heated on fire. He should cast into it a 
beautiful seal-ring washed once with water and made of gold, silver, copper or 
iron. When (the ghee) is full of whirling ripples and bubbles and when it is 
not capable of being touched (even) with the nails, he should test it ( i. e. 
whether it has reached the boiling point) with a green leaf so as to produce the 
sound of ‘churu’.® Then he should once repeat the following wowifo byway 
of invocation before it (the heated ghee) ; Thou art. Oh ghee, the holiest thing 


1, According to Ifarada ( fiuidana 841 ) ho should be made to spit on a leaf of 
eivattha or bhurja, 

2, A golden maiaka was equal to five k^nalas ( gunjat ), 

8. The forefinger and the middle finger were to be Joined to 'the thumb in taking oUt 
the heated pieee of gold, 

4. Thee five veres are also HSrada ( j?p. 119-120 w. 844-48 ), 

6. When ghee reaches the boiling point, if a green leaf were dipped into it, there 
Would be a sound similar to the word * churu *• This is the test for finding out whetjier ths 
ghee has reached the boiling point, 

P, .84 (text). 
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in sacrifices, thou art nectari oh purifier : burn him ( the person undergoing 
ordeal ) if he be a sinner, be cool as ice if be be pure'. Then he (the judge) 
should make him ( the person performing the ordeal )i who has fasted, who 
has taken a bath, who comes with wet garments on, take out the seal-ring 
from the midst of the ghee. Then persons who are ( appointed to ) super- 
vise ( the ordeal ) should examine his forefinger. That man is pure whose 
skin is not scalded otherwise he is impure ( guilty ). 


The method of ( ordeal by ) ploughshare* 

Brhaspati says ( p. 318 v. 28 ). 

The ploughshare ( phdla ) is said to be of iron, weighing twelve palaS 
and eight afigulas long and four afigulas broad. *The thief should lick it 
once with his tongue when it is red hot- If he is not burnt, he establishes 
his purity (innocence ), if otherwise he loses ( i.e. he is guilty ). 


Now ( begins ) the method ( of ordeal ) based on ( image or picture of ) 

Dharma. 

PitSmaha says • 

I shall now describe the method of testing by means of Dharma and 
Adharma men who are guilty of causing bodily injuries, or who have 
monetary disputes or who desire to undergo penance ( for sins ). Ho 
should have prepared a silver ( image of ) dharma and a leaden or iron 
(image of) adharma or he (the judge) should draw on hhurja ( birch leaf ) 
or on a piece of cloth dharma and adharma ( respectively ) of white 
and black colour. Having sprinkled ( over the images or pictures ) pafim 
eagavya he should worship ( dharma and adharma ) with sandal 
paste and flowers. ( The image or drawing of ) dharma should bo wor* 
shipped with white flowers and adharma should wear dark flowers. 
Having performed these rites snd applied sandal-wood paste to them, he 
should place them ( images or drawings ) inside two balls which are made 
of cowdung or clay. The two should be placed unseen inside an unused ( i. e. 
new ) earthen vessel in the presence of gods ( idols ) and brahmans and 
in a cowdunged and holy spot. He should then invoke the gods and lokom 
pcUas as laid down already (in the section on rites common to all ordeals 
p- 48). After having invoked dharma he (the judge) should write on a leaf (or 
paper ) the subject matter ( of dispute or complaint ). ‘ If I am free from 
guilt, may ( the image or drawing of ) dharma come to my hands’" 
( saying this ) the person charged should quickly catch hold of one ( out 
of the two images ).* If he takes hold of dharma he is ( to be declared) 

1, The five thinge with which this ie ptepaied are the dung, utine, miUc,oui;dlf 
clarified butter of a cow. 

3. This procedure closely resembles drawing Iota 
* F. 86 ( text ). 

V. H. in 
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innocent : if lie takes hold of adharma he loses ( i. e. he is guilty ). 
In this way has been briefly declared the testing ( of an accused ) by 
means of dharma and adharma. 

Brhaspati* ( p. 319 yv. 30-33 ) says : — 

Dharma and adharma should be drawn on two leaves ( respectively ) 
as white and dark. Having invoked them with vnantras that infuse life 
( into images^ ) and with satnan hymns like the Gayatra* and others, 
he should worship them with sandalwood paste and with white and dark 
flowers. Having then sprinkled pancagavya over them and having 
placed them inside clay balls of equal size, they ( the clay balls ) should 
be placed unobserved in a jar. Then ( the person performing this ordeal ) 
i^ould quickly take out of the jar one of the balls. If dharma is drawn 
then he is ( to be declared ) pure and sbould be honoured by those who 
tested him. 

Now ( begins ) the procedure^ ( in sequel of the various items in this 
ordeal ). Having drawn a white image of dharma and a dark one of 
adharma on two leaves, having recited the vnantTa ' am, hHm, krauih, 
ham, yam, rain, lam, vam, a'am, pa«i, pom, hamao*, the pranas ( life ) of 
dharma (may be present) here again having recited ‘ the life of dharma 
is again established here’, having (ceremonially) endowed with life the painting 
of dharma, with these wards ‘ may all the sense organs of dharma 
speech, mind, eyes, ears, smell and pjranas ( life-breaths ) come here, 
happily dwell here long, avdhSi and having invoked ( dharma ) w'itli the 
recitation of the Gayatra adman, if it be known, or if unknown, with the 
recitation of the Qdyatrl mantra together with the Vydhitit^ and ( the 
sacred ) syllable om, haying worshipped dharma and adharma with a white 
and a dark flower respectively, having sprinkled pancagavya ( on the paint- 
ings of dharma and adharma ) after uttering om, having placed in two clay 
balls dharma with the white flower and adharma with the dark flower, he 
( the judge ) should place it in a fresh (unused) jar. The judged! should then 
perform the rites beginning with the invokation of dharma and ending with 
the homa to fire and should tie on the head of the person to be cleared the 
writing containing the subject matter of dispute to the accompaniment of 
( appropriate ) mantra. The person to be cleared ( of guilt ) should say ‘ if 
I am free from sin, may dharma come to my hand and should take out 


1, This refers to mautraa that are prescribed for praita^pratiathS, (infusing life or 
endowing with godhead ) of images. Vide notes to V. M. p. 112 

2. Vide Samaveda ( B. I. ed. yol. V p. 601 } for OSyatra SSman, 

8. The whole of this pi-ayoga to the end oecuis verbatim in the Bivyaiattva of 
Baghunandana. 

4. Vox these mystical words compare Agnlpuripa chap, 21t 
6. The Vyahrhs are the mystic words ' bhub, bhUvab, svab *> 

66 (text). T F. 87 { text ), 
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from the jar one of the two ( clay balls ). If dharma is taken out ( by 
him ), he is ( deolared ) innocent. Then he should distribute gifts. 


Now ( begin ) oaths. 

Mann ( 8. 113 ) says : — 

A brahmai^a should be made ( this occurs above p. 39 ). 

Bfhaspati ( p. 315 w. 6~7 ) says* : — 

*Truth, riding animals and weapons, cows, seeds and gold, the feet 
of gods and brShma^as, the heads of one's sons and wife, these are said 
to be ( the forms of ) oaths always ready at hand where the matter ( in 
dispute ) is small ( not serious ). In the case of eahataB ( heinous offences 
or offences accompanied with force ) and accusations ( of mortal sins ) 
ordeals are said to be the means of purification ( i. e. of establishing 
innocence ). 

YfijSavalkya ( II. 113 ) says 

There is no doubt that that man is pure on whom no formidable cala* 
mity due to God or the king befalls within fourteen days ( from the time 
of his taking the oath), 

Qhoram means ‘ formidable as in the MitaksarB ( it is said ) that slight 
misfortune cannot be avoided by human beings. Eatyayana also says ' 

*That man who is not visited by any formidable calamity due to God 
or the king up to the fourteenth day ( from taking oath ) is to be regarded 
as pure by his oath. 

VyaBanam means * misfortune Qhoram means ' causing great afSiction 
since Yacaspatimis'ra* and Smartabhattacarya ( i. e, Baghunandana ) say 
that slight affliction is characteristic of (human) bodies. Eatyayana again 
says • 

If within two weeks ( from taking oath ) there is contradiction ( with 
the oath ) shown by misfortune, he ( the king ) should by all means make 
the person charged to deliver the subject matter ( of dispute ) and a fine. 
If to the man alone ( who takes oath or performs ordeal ) and not to all 
alike, befall disease, fire, or the death of a near relative, he should be 
made to pay the debt and a fine. Fever, dysentery, boils, great pains in 

1. Compare with these IJaiada ( fnSdins 248—250 ) quoted above on p. 43. 

2. Vide the Indian Oaths A.ot ( X of 1873 ) for modern provisions as to oaths and 
affirmations. 

3. VScaspatimis'ra wrote several w'orks on dhorvid styled Cintamani, his VivSdar 
cintamani being a work of great authority in Mithila. He ffourished towards the latter 
half of the 15th and in the first quarter of the 16th eentuiv. Vide ‘History ofdharma- 
s astra ’ pp. 399-405, 

*P. 88 ( text ), 
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the deep-seated bones, eye disease, disease of the thioat, insanity, headache 
and fracture of the arm— -these are the diseases of men which are ( to 
be regarded as ) due to ( the wrath of ) God- 

Daivavisamvdde means ' in case of the death of a near relative and 
the like By the words tOByaikatya ( when it befalls him alone ) are ex- 
cluded epidemic diseases ( like cholera ) that affect a whole locality (at once). 
In this passage as the word tasya refers to the word abhiyukia ( the per- 
son charged ) that already occurs ( in the preceding verse ), disease and the 
rest are an indication of defeat when they befall only the person charged and 
not when they befall his son or the like. That ( disease or the like indica- 
tion ) again must be great ( serious or formidable ) and not slight. This has 
been already said above. With this very idea Yacaspatimis'ra says ‘ the 
meaning is that disease and the rest that are peculiar to the person charged 
( and not common to all ) are indications of defeat '. It is therefore that 
the text mentions only the death of a near relative and not the disease of a 
near relative. 
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The determination of beritago.’^ 

Now ( begins the discussion of ) ownership that is useful in the deter- 
mination of ddyo and the like. And that ( ownership ) is a kind of capacity 
arising from purchase, acceptance ( of a gift ) and the like. That purchase 
and the like are the causes of ownership is understood from worldly usage 
alone and not from s astra ( alone ), since it ( the notion of ownership ) 
is seen even among those who are ignorant of s'astra and since it is more 
cumbrous to suppose that ownership springs from ( the prespription of ) s'$stra 
( than the other theory ). Bhavaimtha* also in his work called Nayaviveka 
says the same thing. As to the text of Gautama ( Dh. S> 10« 39~42 ) 

' ownership ( arises ) by riktha ( heritage ), purchase, partition, seizure ( of 
things unowned ) and finding ( of hidden treasure &c, ) ; in the case of 
brahmanas, what is acquired (by gift) is an additional (source of ownership), 
in the case of ksatriyas, gains of conquest ( are an additional source ) and 
nirve^a ( profit making and service ) ( is an additional source of ownership ) 
in the case of vaia'yas and « udraa ( respectively ) *, it merely repeats the 
sources ( of ownership ) that are already known from ordinary worldly life.* 
People employ the word riktha to denote that which becomes one’s own by 
the mere extinction of the ( previous ) owner’s property therein. The 
word m&tra ( mere ) is used ( in the above definition of Tiktha ) to exclude 
purchase and acceptance (from the denotation of Tiktha * ). In this passage 
( of Gautama ) the word riktha is capable of denoting such an extinction ( of 
ownership ) only, since it is mentioned along with ( other ) means of owner- 
ship such as purchase and the like^ and on account of the maxim ' ( the 

1. 'Wbether the question of oTruetsbip (oyer a thing) is understood from p'istia 
alone or from the usage of 'vroildly people is a subject yeiy elaborately discussed in the 
Hit. 3}he Bmptisaugraha and Dhares'yara held the former view, while the Hit., the Vir. and 
most writers support the latter. Tide notes to Y. M. pp. 114-115 for a statement of the 
reasons given by both sides for their views. 

3. He is a mimsnsaka who wrote a commentary on S'abara’s Bhasya. As the 
Smrticandrika quotes him, he is earlier than 1150 A. D. Vide p. 480 of the notes to V. H. 

3. Those who say that ownership springs from s'astra rely upon Gautama’s text as a 
support. They argue that if ownership were laukika, Gautama need not have written an 
elaborate passage. To this Nllakantha gives a reply in the following rather elaborate passage. 
Several di^essions come in while Gautama’s text is being expounded. Anuvadaka ( that 
merely- repeats ) is opposed to vidhUydka ( that prescribes ). Vide notes to V. M. pp. 164, 868 
for vidhi and antivdda, 

4. In the case of riktha the moment the previous owner dies his son or grandson 
becomes owner without any further act. In the case of a gift or purchase, the donee or the 
purchaser must do some act ( such as accepting the gift or taking possession Ac. ). 

6. The argument briedy is this : — riktha in popular parlance means ‘ wealth which 
becomes one’s own on the death of the previous owner.’ But in Gautama’s sutra ' purchase, 
partition Ac. ’ are means of acquiring wealth and not wealth itself. Therefore riktha which 
is associated with them must also convey ‘means of acquiring wealth’ and not wealth itself. 
In the ordinary popular meaning of riktha two notions are combined viz. wealth and mere 
extinction of previous ownership as a'means of acquiring it. Out of these two in Gautama’s 
jtext we must understand the latter as the meaning of riktha,\ide notes to Y. M. pp. 116-117i 

• P. 89 ( text ). 
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apprehension of a thing does nob arise ) unless the attributes of the thing 
are ( first ) apprehended' 

DbSres'var&cSrya’ and the author of the Smrtisafigraha say ' par* 
tition generates ownership for the sons and the like in the wealth of the 
father, which ( ownership ), while the father was living, did not at all exist 
before in the sons*.’ But this is not correct ; since by such texts as ‘ by 
birth itself ( sons ) acquire ownership over wealth it is conveyed that the 
birth of a son by itself produces over the father’s wealth ownership which is 
limited by the relation of sonship and since Tajnavalkya ( II, 121 ) says : * 

The ownership of both father and son is the same in land acquired by 
the grandfather, in nihandha* and in chattels. 

X. Vide notes to V. M. pp. 117-118. When we say ‘DapdT pnmsflli' we cannot 
eorreetly apprehend the man ( the viie9!ia ) unless we first understand danda ( stick ), 
which is an attribute of the man. SHtJia in popular parlance conveys two notions viz, 
wealth ( the riScji/a ) and extinction of ownership as the means ( the attribute of that 
wealth }, Therefore when we understand the latter ( i, c. the attribute ) we can understand 
the whole notion of nl'fhn, i. c. the first notion that strikes one when the word riktha if 
used is the extinction of former owner's ownership and therefore that is the primary mean- 
ing of the word in Oautama's text. 

2. DhSres'vara is king Bhoja of DhSrS, one of the most famous patrons of literature 
In India. He reigned between 1005 and 1055 A, H. Vide ‘History of Hharmas'astra.' pp, 275- 
279, He is quoted by the Mit. 

8. There were two views, vii, that ownership arises ( first ) on partition of what did 
not belong to a man before that date or that partition takes place of that whiph already 
belonged to one’s self ( though jointly with others ). The former is the view of DhSres'vara 
and Ilmutavahaua, the latter of the Mit. and a host of writers. The lines 'Dhares'vari- 
carya ...correct ' are quoted in Sai Parson v Bai Somli I. L. R. 86 Bom. 424 at p. 429 where It 
is said that the contrast between ‘ by birth ’ and ' by partition ’ is significant, because there- 
in lies the root idea or basic principle of the coparccnery system as distinguished from a 
tenancy in common. 

4. This text is attributed to Gautama by the Mit, and several other writers and is 
variously read, while Ilmutavihaua, Aparirka do not refer to it and a few writers like 
S'rlkrana Tarkalamkara say that it is spurious. It is not found in the printed Gautama 
Dh. S. Vide notes to V. M. pp. 119-121 for details. 

5. The words ‘ by birth chattels 'are quoted in Jiigmokandasv.SirMafigaldas 

I. D. B. 10 Bom. 528 at p. 547. ‘ Fitamahopalta ' is rendered as ’ received from the grand- 
father ’ by Mandiik at p. 32 but on p. 43 as 'acquired by the grandfather '. Telang I. in 
Apaii V. Bamchandra I. L. R. 16 Bom, 29 at p, 50 translates as aiwvo. Vide Samalbhai 
V. Someshrara I. L. R, 5 Bom. 38 at p. 40 where it is said that ' an ancestral trade may des- 
cend like other inheritable property upon the members of a Hindn undivided family 

6. Ihe vfotd. iiibandha means a grant of a fixed payment at stated times such as a 
year or a month to <a person or temple, generally under the orders of a king, such as so many 
betel leaves out of each load of betel leaves sold Ac. Colebrooko translated the word aa 
‘ corrody but, as was observed by their Lordships of the Privy Council in Maharana 
Fattelisangji v, Dessai Ka llianraiji L. B, 1 1, A. p. 34, 51 it was not a very happy translation of 
it, elnoe ‘corrody’ a word of medieval origin, properly signifies a peculiar right viz. the grant by 
the royal or other founder of an abbey of certain allowances out of the revenue of the abbey in 

• favour of a dependent or servant ’. Vide tJte Collector of Thana v Hari Sitaram 1. L. B. 6 
Bom. 546 ( F. B. ) at pp. 555-559, Lakshmandas v Manohar I. L. B, 10 Bom. 149, Jatindnt 
Mohan v Ohanashyam 50 Cal, 266 at p. 271 for various definitions of nibandha. Vide Colle- 
ctor at Tham V Krishnanath I, L, B. 6 Bom. 823 at pp, 831-832 for a discussion of what was 
included in nibandha. 
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"It; cannot; be said that this ( text ) conveys that the cause of the pro* 
duction of ownership is the death of the grandfather and not the birth of the 
son,^ since ( if that view were accepted ) there would arise the unacceptable 
result that a grandson not born at the death ( of the grandfather ) would 
have no ownership ( in what was his grandfather’s property ). Beally speak- 
ing, the word pitSmaha ( in Yajnavalkya’s text * bh^rya pitamahopatta ) is 
not intended ( to be taken literally ), because otherwise it would follow that 
there is absence of equal ownership ( in father and son ) in what is ac- 
quired by the great-grand-father or the like, and because it ( the word 
maha ) is an attribute of the anuvddya * ( the subject ). As to the text 
of Devala.® 

When the father is dead, the sons should divide their father's wealth, for 
as long as the father who is free from any defect ( bodily or mental ) 
lives, there is absence of ownership in them. 

The first half ( of this verse ) only enjoins the time of partition, as the 
potential termination is found ( in the word vibhajeyuh), while the latter 
half only commends the time ( of partition laid down ) and indicates that the 
sons are dependent, but is not to be construed as laying down absence of 
ownership ( in them during the father’s lifetime * )• This ( interpretation ) 
explains the text of S'ankha also viz. ‘ while the father is alive, the sons 
should not divide the fiktha and also whatever might have been acquired by 
them after (they were bom)j sons are not entitled (to separate in the father's 
lifetime ), as they are not independent ( of him ) in matters of wealth and the 


1 7his is directed against those who, like JlmStarabana, hold that ownership even 
In ancsstral property arises not by birth but on the death of the previous ow ner. Vide notes 
to Y, M. p. 121, 

2, The word amivtidya means ‘ subject ’, about which something is to bo enjoined and 
is contia'distinguished from vuJlicya ( predicate or what is to bo enjoined ). In the text of 
YSjfiavalkya what is to be enjoined is equal ownership of father and son. The subject ( unu- 
vadya ) of which this is enjoined is Wiii ( land ). Pitamahopatta is only on attribute of the 
subject bhU and forms no part of what is enjoined with reference to bhti. Hence it is not to 
be taken litcrall}', but only illustratively. So nothing turns on the mention of pitamaha 
( which stands for ' ancestor )’-and that passage says nothing about the death of the pitamaha. 
Vide notes pp. 121 --122 to V, H. for further explanation and the tw'o other ways In which 
Vijaavalkya’s verse is explained in the Payabhaga, 

8. This text of Povala is a sheet anchor of the Da} abhiga theory. 
i. The potential is used in laying down vidhii. In the word vibhajeyuh ( should 
divide ) we havo the potential termination and so that portion enjoins a rule, What follows 
gives the reason and so is a mere arthavada and not to be taken literally. Vide iTaimini 
I. 2, 26-30 ( hetuvan — nigadadhikarapa ). Arthavada only expatiates upon or recommends 
o vidM, Nllakanjha draws a distinction between svatva ( ownership ) and evbtantrya ( abso- 
lute power of disposal ). A woman owns her stridhaiia, she has no sedtantyya over it ( exce- 
pting sauddyika ) during her husband’s life-time, 

* F. 90 ( text }. 
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performance of dharma ( religions duties* )'. Here the mention of 
dependence ( in the latter portion of the passage ) that immediately follows 
the prohibition contained in the first pirt serves as its arthavada ( commen- 
datory sentence ). The construction of the passage is ‘ yadyapi taih padcait 
adhigatam ’ ( whatever was acquired by them after birth ). ‘ Taih ’ means 

* by the sons ’ ; paacdt means * after birth ' J adhigatam means ‘ acquired 
by acceptance ( of a gift ) and the like The real purport is ; nobody dis- 
putes that there is ownership (of the sons) in what is accepted by the sons (as 
a gift ) ; even as to these latter there is dependence ( of the sons ), how much 
more so with reference to what is acquired by the father. And this depend- 
ence ( of the sons on their father ) has reference to partition, such religious 
rites as are kSmya* ( voluntary ) and engaging in trade. It is therefere 
that Harita says, ‘ while the father lives, the sons have no independence as 
regards the receiving and giving of wealth) as regards partition and censure 
(of servants) The words ‘ddanavitarga' (receiving and giving) indicate (all 
kinds of ) transactions. According to Madana, Skaapa means ‘the reproving 
of female slaves Ac. As for the text® 

The father alone is the master of everything, gems, pearls and corals} 
but neither the father nor the grandfather is (the master) of all immoveable 
property 


1. Vide notes to V. II, pp. 122~l23 for various explanations of the text ol S'ankha, 
Here the words up to ‘ should not divide ’ contain a piohilntion and so imply an oppoate 
vidhx and the rest merely expatiate upon, recommend and give a reason for the preceding 
prohibition, just as in the text of Devala. 

2. Eeli^ous rites are fiilya ( obligatory, like sandhySvandana ), naimiitika ( to be 
perlormed on particular occasions only, such as chose on the birth of a son ) and kamya, 
( to be performed voluntarily if one desires a certain result, such as yutre?(i for one who 
desires to hare a son . ) 

3. This verse is ascribed to Hamda by Apatarka, to Yaj. in the Payabhaga and is 
cited in the Mit. without the author’s name. This verse is vaiiously interpreted. The 
Payabhaga bolds that this refers to the property of the grandfather, that after the grand- 
father '» death the father cannot alienate immoveable property received from the grandfather, 
but that the father can make a gift of ancestral movables. According to the Mit. this verse 
favours the theory of son's ownership by birth and only authorises the father to make a 
gift of ancestral movables through affection ( gems, pearls being illustrative ). Hllakaptha 
goes further and says that the father cannot make a gift of ancestral movables but can only 
regulate their wearing by members of the family. In Lakihma/i Vada v. Bamchandra 
Vadn I. L. H. 1, Bom 561 at p. 3C7 the verse ‘ the father alone is the master ’ Ac. and the 
comment of the Maynkha theseon is aqoted and it is said that the Maj ukha limits the 
power of the father even more strictly than the Mitaksara and it was held that a Hindu 
father who has two undivided sons cannot, whether his act be regarded as a gift or partition , 
bequeath the whole or almost the whole of ancestral moveable property to one son to the 
exclusion of the other. Vide the same case in I. L. E. 5 Bom. 58 (P. C.). In Jttg/noliandas V, 
Sir Mangaldas I, L, R, 10 Bom. 628 at p, 648 the above verse and the comment of the 
Maynkha thereon are iquoted. Vide Bachoo v. Mankorehai 29 Bom. 67 at p. 62 for reference 
toMayukha, Vide 24 Bom. 547 (=2 Bom, Ii. R. 478 ), 89 Bom. 593, 49 I, A. 168 for other 
cases of of gift or bequest by the father or managre. 
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*Thal; text signifies only this that the father is independent only in the 
matter of the wearing of ear-rings, rings, but it does signify that the father is 
independent as regards the gift of these nor is it meant to exclude the birth 
of a son as giving rise to ownership. This very meaning is suggested also by 
the mention (in the above veisej of gems and the like that are not destroyed 
by mere use^. Hence in the text 

Though immoveables and bipeds ( slaves ) may have been acquired by 
( the father ) himself, there is no giving away or selling them without 
convening (consulting) all the eons 

there is a prohibition only of gift, sale and the like and not of their en- 
joyment. Therefore the prior undefined ownership of several brothers and 
the like is clearly defined by partition. According to *Bome, by the extinc- 
tion of prior (joint) ownership over the wealth that is collected in a mass, a 
new ownership different (from the prior joint ownership) is created ( by parti- 
tion ) in a portion of that (the wealth jointly owned in a mass). But, since 
there is cumbrousness in the hypothesis of the extinction of prior ( joint 
ownership ) and the creation of a new ownership, it is more proper ( to say ) 
that ( ownership ) which previously ( to partition ) existed in an indetermi- 
nate ) portion ( of the things jointly owned ) is made known by partition as 
subsisting in definite things. 

Now to return to the matter under discussion®. According to some, the 
words (in Gautama’s text, ‘brShmanasya adhikam labdham mean that what 
is acquired by acceptance ( of a gift ) ie productive of more fruit ( of greater 
merit) to the bTdhmatM', but it is better (to interpret those words as meaning) 
that this ( acceptance of a gift ) is an additional source ( of ownership ) for 
a brahmana alone and similarly conquest and the like are (additional sources of 
ownership ) for ksatriyas and the rest. Even in the case of conquest, 
ownership arises in the conqueror only as regards those things such as houses, 
lands and chattels wherein the conquered had ownership. But where the 
conquered was only entitled to levy a tax, there the conqueror too is entitled 
to that ( tax ) alone and not to ownership. Therefore it is said in the sixth* 

1. The idea is tliat the lather has the absolute right to regulate the wearing of gems 
and the like by members of the family and that by the father exercising such power, the sons 
are not affected in any way as they are not lost to the family. 

2. This refers to the view of Baghunandana in his Da) atattva. Vide notes to V. M. p.l25. 

3. The author digressed into the question whether ownership was by birth and 
reverts to the question whether the text lof Gautama ( ownership arises &o. ) supports the 
view of ownership being lauKila or being understood from S'astra alone. 

4. The Butra is Jaimini VI. 7. 3 ‘the earth is not fit ( to bo given away in the 
Viivapt sacrifice ) since it is .common to all. ’ Mandllk takes mandala in a technical 
sense, viz. circle of twelve kings ( vide Manu VII. 156-156 ), but that meaning is inappli- 
cable here, ‘particularly as the word mandahla is placed in contradistinction to sur vabliamna 
and as mav^ala moans in inscriptions a country ( vide Indian Antiquary vol. 15. p. 107 and 
notes to V. M. p. 126 ). The S'ukranitisara defines a mSpdalika as one whose 'revenue il 
above three lakhs and. below ten lakhs, 

.• P. 91 ( text ). 

V. U. 11 
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( chapfier of Jaimini’s PSrvamiman^ltira ) thafc the whole earth cannot be 
gifted away by the emperor and a country by a feudatory chief. The 
ownership in the several villages and fields in the whole earth or in a 
country ( manJala ) belongs to the holders of the land alone, while kings are 
entitled only to collect taxes ( from them ^ ). Therefore when now 
( kings ) make what are technically called gifts of fields, no gift of land ( the 
soil ) is i-eally efifeeted, hut only provision is made for the maintenance 
( of the donee on the tax which is alienated to him by the king ). Where 
however houses and fields are purchased ( by the king ) from the holders 
( thereof ), he has also ownership in them and therefore he secures the merit 
of the gift of land ( in such cases ). Nirvisfam ( in Gautama’s text ) means 
‘ what is acquired by agriculture, money-lending, trade and rearing of cattle 
and what is acquired by service, since the lexicon ( of Amara ) says that 
the word nirves'a means ‘ hiring for service and enjoyment Bhiti ( in* 
Amara’s lexicon ) means ‘ service ’ and bhoga ( enjoyment ) means ‘ money 
lending and the rest Here the first ( meaning of nirvi^ta viz. money 
lending &c. ) is (an additional source ) in the case of vais'yas and the 
second ( viz. service ) in the ease of s^Bdras. Hence that purchase and the 
rest are sources ( of ownership ) follows from ordinary worldly affairs ( and 
not from s'astra ). It is in this way that the popular convention of ownei> 
ship in the call horn of one’s own cow becomes consistent J but this would 
not be so if the sources of ownership were to be understood from s'dsiTa 
alone, since « datra does not tell us that being born of one’s cow is a means 
( of ownership ). 

( An objector urges ) it would follow that there is ownership over one s 
Sons and daughters since they are bom of one’s wife, just as ( there is owner- 
ship in the calf ) because of its birth from one’s own cow* If it be said 
that this ( that is urged as an objection ) is an acceptable proposition, then 
it would be in direct conflict with the conclusion established in the sixth 
( chapter of the PErvamirnSnsaslitra ) that, although it woidd seem to follow 
that daughters and sons should be given away ( in gift ), as the gitt of one’s 
all is enjoined ( by the Veda ) 'in the vajit sacrifice one gives one’s all', 
yet daughteis, sons and the like ( relations ) cannot be given ( by way of 
gilt in Vis'vajit * ). ( This objection ) is not ( proper ), as there being 

1. This embodies an important proposition that the state is not the owner of all 
lands, but is onl> entitled to levy a tax. 

2. In the PurvamlmansS-sutra VI. 7. 1-2 there is a discussion on the vcdic text ‘ in 
the Vis'vapt &c, ’, whore the conclusion established is that one’s parents and so other 
relations Oiinnot be ffifted away, but only such things of nhich ono is absolute master 
{prabhu). As regards the question whether there is owneiship over wife and children the 
Mit. and JIa\ ukha differ. The Hit. say s that there is ownership over one’s wife and children 
( on YSj. 2. 171 ), while the Slayukhii repudiates this doctrine. Both, however, are agreed 
that wife and children cannot be the subicct of gift, the Mit. saying that it is so because 
there are special texts p7 ohibiting the gift of them and the Mavukha saying that the gift 
cannot bo made because there is no ownership over them. The Vir. follows the Mit. Vids 
notes to V. M. pp. 127-128. In Kalgauda v. Soimppa 11 Bom. L. B.797 at p. 812 tho words 
of the May ukha ‘ there being absence of ownership... born of her ’ are quoted, 

* P. 92. ( text 
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absence of ownership over one’s wife while there is ( owership ) in a cow, 
there is no ownership over the offspring born of her ( the wife ) ; and 
(further) in worldly experienee being born of what is the subject of ownership 
is alone understood to be the cause of ownership ( in the things produced). 

If it be urged (as an objection) that there is ownership in the wife also 
on account of accepting her (at the time of marriage when she is given away^), 
( the reply is that ) this objection is not proper, since there being ab- 
sence of ( *the privilege of ) accepting a gift lor ksatriyas, there will be 
no ownership over their wives and therefore there will be none even in the 
children born of them. Therefore { i. e. for this very reason ), since it is 
only a person of the same caste that can be adopted as son on account of 
the text ( of Taj. II. 133 ) ‘ this rule propounded by me applies to ( the 
twelve kinds of ) sons that are of the same caste ( with their father ) 
the acceptance of a son in adoption, so far as the ksatriyas are 
concerned, can only be in a secondary ( or figurative ) sense Nor is it 
possible to take acceptance ( of a son ) in the primary sense even as 
regards brahmanas, since in that case ( i. e. if acceptance be understood 
in the primary sense with biahmanas and in the secondary sense with 
ksatriyas ) in the texts enjoining that ( i, e. adoption of a son ) there 
will be conflict inasmuch as { the same word acceptance ) will have 
been used in two different senses at the same time. Nor can it be said 
that the rite of acceptance of a son ( in adoption ) is permitted only to 
brShmanas and not to ksatriyas and the rest, since from the words of 
S aunaka and others such as ' a daughter's son and a sister’s son are given 
( in adoption ) to a s'Bdra '» it is understood that they ( i. e. ksatriyas and 
the rest ) are entitled to perform that ( the ceremony of adoption ). Simi- 
larly in the case of the marriage of a brahmana with the daughter of a 
ksatriya ( and the like ) in the brahma formj both the gift and the accep- 


1. In the G-rhyasatras marriage it said to be the gift of the bride whoso hand the 
bridegroom aooepts. Vide As'valaj’ana Gr. S. 1. 6. 1. and I. 7. 3. 

2. According to Manu 10. 75 and 77, acceptance of a gift, teaching of the Vedas and 
officiating as priests inia sacrifice were the pecnliar privileges of brShmanas alone, 

3. The texts on adoption speak of tho gif tol a son e, g, ( Hlanu 9. 168 ' whom the 
mother or father gives with water &c . ). A lisatriya can adopt only a k^triya according to 
the text of Yaj. ( II. 183. ). But a ksatriya cannot accept a gift. Therefore when it is said 
that a ksatriya boy is to be given and accepted by a ksatriya tho word ‘ acceptance ’ cannot 
apply in tho case of ksatriya in its primary sense, but only in a figurative sense. The texts 
that enjoin adoption { liko Haim’s) are applicable to all castes. Therefore it will have to be 
said that tho same word for acceptance is used in two senses in the sentence, in the primary 
s-nsc when applving to brahmana'i and in a figurative sense when applying to ksatriyas. 
But this is not a legitimate method, since the Fdrvamlmdiisa-sutra ( I. S. 23, I. 4. 8. and 
III. 2. 1. ) says that in one vidhi text, the same word cannot be used in two senses. 
Hence it follows that tho word acceptance is used in a figurative sense ( in adoption ) as 
regards brahmanas as well as ksatriyas. Vide notes to V. M. pp. 129—130, There are three 
vrttis ( functions ) of a word, abhidha ( primary )i lahsana ( secondary sense ), vyahjana 
{ suggestive sense ). 



H 


VYAVAHABAMATOKHA - 

L M. p. 35 1. 22-p. 37 1, 3 


tAnee ( of the girl ) would have fo be admitted to be in a figurative sense 
and in other cases ( viz. marriage of a brahmana with the daughter of a biS' 
hinana ) both ( gift and acceptance ) would have to be admitted to be in the 
primary sense — thus there will be conflict inasmuch as two senses ( of the 
same word in the same rule ) will have to be resorted * to. That the 
brahma and other forms of marriage are in vogue among hsairiyaa is not 
disputed by any one*. *Therefore the revered Mis ra ( Partbasaratlii- 
mis^ra ) says in his Taniraratno? that the gift of a son and the like is 
to be understood in a figurative sense. Nor can it be assumed from the 
popular use of such language as ‘one’s own wife, sons and daughters that 
there is ownership in them, since ( the use ) of that word ( viz. sva ) can be 
also explained as expressing ‘ relationship ’ as in ‘ one’s own father, one's own 
mother ’ and the like. And the word ‘ sva ’ does possess the power of ex- 
pressing rriationship also, since the lexicon ( of Amara ) says “ sva when 
masculine is used in the sense of ‘ relationship ’ or ‘ one’s self ’, in all the 
three genders in the sense of ' what belongs to one ’ and when not in the 
feminine ( i. e. in masculine and neuter ) it means ‘ wealth ’. As to the 

1. This doctrine of the mimSihsa is referred to in BMmacaryct v, Bamacarya 11 Bom. 
L. E, 654 at p, 651 (=33 Bom. 452 ), Tuharam v. Narayan 86 Bom. 339 at p. 356 ( P. B. ), 
6 Cal. 119 at p. 126 ( F. B. ). 

2. The whole discussion is started for showing that there is no ownership in wife and 
children. Nllakantha cites the illustration of an adopted son and argnes that there at least 
the gift of a hoy and acceptance are not meant to be literal, but in a figurative 
sense ; similarly in •marriage also, the acceptance of a girl by the husband is not 
like that of a chattel, but is only figurative. If a ksatriya married a ksatriya girl 
in the Brahma form, he being a ksatriya is not entitled to accept a gift ; so 
though the essence of the Brahma form according to Manu ( III. 27 ) and others is 
the pft of the girl, there can be no acceptance by a ksatriya in the primaiy sense. Hence 
in the daughter born of such a marriage there can be no real ownership ( as there is none in 
her mother ). Therefore if a ksatriya gives his daughter in marriage to a brTihvtana, the ^ft 
( daita ) is also figurative and therefore the pratigraha ( aoeoptance ) also is figurative. 
But if a brnliamava gives his daughter in marriage to a brnliamana, both gift and acceptance 
will bo in the primary sense. Therefore in the general rule about the brahma form 
which is applicable to the three classes, the words gift and acceptance would have to be used 
in two different senses, which is condemned by all rules of interpretation. Hence both gift 
and acceptano must be regarded as figurative in all cases of marriage. The author brings 
in the brahma form, because it might ha argued that in the rahsasa form as the girl was 
forcibly carried away ( Manu III. 33 ) the husband became her owner. Modern decisions 
also hold that the presumption as regards marriage in the three higher classes and even 
among respectable S'udras is that the marriage is in the brahma form. Vide JagannalJi 
Raghunath v. Narayan 34 Bom. 553 at p. 559. 

3. The Tantraratna is a work of Pirthasaiathi-mis'ra, wherein ho explains passages 
from S'abara and Kumarila. Ho flourished before 1150 A. D. and after 900 A. B. as he is 
quoted by Halayudha in his Mimansa-sarvasva and is himself later than Vacaspatimis'ra, 

• F. 93A text ). 
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gift of a person born a slave that is mentioned in the sixth^ ( chapter of 
the Pfirvamjmansa ), that is a questionable proposition, since, there being ab- 
sence of ownership iii his mother, she cannot be in the primary sense the 
subject of gift, acceptance or sale and therefore there is with greater reason 
the absence of that ( ownership ) in the person born of her as a slave. Let 
this digression pass, . 

Now ( begins ) heritage. Daya ( heritage ) means wealth that is not 
re-united and that is liable to be partitioned. Aaaiitsriffa { not re-united ) 
is used { in the definition of da/ya ) for excluding ( from daya ) wealth that 
is brought together into a common fund for the sake of profit and the like, 
since the expression d&yahhdga ( partition of heritage ) is not used to de- 
note the division of wealth after it is lumped together by merchants ( for 
trade ). Similarly that wealth also which is brought together by the techni- 
cal re-union that will be explained below ( in the section on re-nnion ) is ex- 
cluded ( from daya ). Therefore it is said in the SmjtieangTaha ; 

Wealth which comes through the father and also that which comes 
through the mother are described by the word daya ; the partition of that 
(daya) vTill now be expounded. 

And in the Nighantu ( it is said ): 

The wise describe as daya the father’s wealth that is fit to be* 
divided. 

The word pUr ( father ) is used (in the above definition of daya) as in- 
cluding all relatives whatever.® 


1. In tho sixth chapter of Jaimini’s sntra, or in the bhasya of S'sbara thereon or in 
the Tantravaitika of Kumarila nothing is said about the garhhadasa ( the person born of a 
slave). Nilakantha is not probabiy referring to these original sources, but to some later works. 
The only place where this subject occurs in the 6th chapter of Jaimini is VI, 7. 6 where 
the conclusion is that a s'udra who, following the rules of smrti ( as in Manu I, 91 ), serves 
persons of the throe higher castes, cannot bo given away by way of gift in the Vis'vajit saori- 
fioe. What is meant by garbhadasa is not quite clear. USrada ( abhyupetyas'us'rusa 26- 
28 ) speaks of 15 dosas, but the 'term parb/Ktdusa does not occur therein. Moat probably his 
drst variety grkajnta is the same as garbhadasa. When a person keeps a concubine ( dSsi ) 
and a son is born of her, he may be styled garbhadasa. But the person who keeps her has 
no power to make a gift of her or sell her and so the illegitimate son born of her cannot 
be given away by the putative father. Khandadova in hie comment on Jaimini VI. 7. 6 
does say that ‘ garbhadasa and the like may form the subjeot of gift in Vis'vajit ’. But 
Khandadeva is later than Nllakantha, who is probably referring to some predecessor of Ehatida- 
deva holding similar views, Vide notes to V. M. pp. 132-33 

2. If a person has on only son and then he dies, the wealth is not to bo divided and yet 
it is dilya, as it is fit to be divided, though not actually divided. It is not clear what work 
is referred to as Nighanfu. The passage from the Smrtisangraha is quoted in Bai Parson v. 
Bai Somli 36 Bom. 424 at p. 427 and is explaindd at p, 433, where the Kighantu also 
is quoted, 

3. The word intf is used illustratively and stands for any person from wlfonq 
property may be inherited on the ground of relationship. 
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This daya is of two kinds, MpTutibandJia ( obstructed} and opratu 
handJka ( unobstnicted ). That is aapratitHtndha where the life of the 
owner of the wealth or that of his son and the- like ( i . e. grandson and great- 
grandson) is an olwfcacle (i.e. is interposed between the claimant and that 
wealth ), for example, the wealth of the pattmal nncle and the like ( as 
regards the nephew and the like ) ; bat where ownership acemes to sons and 
the like solely by relationship to the owner independently of any other means 
( sonree ) of acquiring wealth, tliat is apratibanJhic ildya, for example, 
the father's wealth. Here ( ends the discourse on ) the nature of d&yn. 

• Now (begins) tlse partition of that (i.e of daya ). Narada (ji. 138 
T. 1 ) describes it ; 

'Where a division of the 'paternal wealth is arranged by the sons, that 
is called by the wise ddyahhaga ( partition of heritage ), which is a title of 
law (out of the eighteen titles). 

Pviraift ( by the sons ) is indicative of ( i. e. inclusive of) also grand- 
sons and the like i pitTyasya ( of the father ) includes ( that ) of the 
grandfather and the like, iladana ( the author of the iMadanaratna ) has 
the reading pitryadeh (for piiryatya) itself (meaning wealth of the 
father and the like ). Here is declared the character of tlie partition of heri- 
tage. Even in the absence of common (family ) property, a severance (of 
interest ) docs indeed take place also by a mere declaration in the form ' I 
am separate from theo'; for, severance is merely a particular mode (or state) 
of the mind and this declaration only manifests that ( mode of the mind^)- 

Now ( about ) the time of partition. Manu says { IX. 104 ) : 

After (the death of) the father and the mother, the brothers, having met 
together should divide equally the paternal ( i. e. ancestral ) wealth ; for 
while (the parents) are alive, they (the brothers) have not power (over it). 

Though tbs particle ca (and ) is used ( in the verse above) it is not 
intended that the deatli (of both parents) should have taken place (before parti- 
tion). Hence the smrtisangTaha { as quoted ) in the Madanaratna says: 

1. 'Vide Faniioiaiat V. I. L. R. 23 Bom. 608 at p. 611 for legal incidents of 

paternal wealtli and seli-acrjiiired wealth. The verse of Narada and remarks of the Havdkha 
thereon are quoted in T’onaiipa Fillai v. Pappurayyangar I. L. H. 4 Had. 1 ( P. B. ) at p. 49. 

2. This text declares that an unequivocal declaration of intention to separate 
effects the severance of a member from the joint family. Vfde Pandit Sttraj Narain 
V. Igbal Narain L. R. 40. I. A. p. 40. (=35 All 80 at p. 87 ) for the same proposition. 
Soundararyan v. Arutiachalam 30 Mad. 1-50 { F. B. ) at p. 160 and Girjabai v. Sadshiv 
43 Cal. 1031 at p. 1046 (=43 I. A. l-ol p. ICO ) in both of which this passage of the Mayukha 
is quoted. There are numerous cases on the question as to what constitutes unequivocal 
declaration of intention to separate and as to the presumptions about tho status of other 
members when one separates. Vide 44 I. A. 159, 19 Bom. L. R, 642. (=89 All 496 ), 49 I. A. 
385 and 168, 50 I. A. 192, 50 Bom. 815 (=28 Bom. L. R. 1446 ), 51 [1. A. 163 ( = 5 Lahore 
92 ), 52 I. A. 83 (=48 Mad. 254 ). 

• P, 94 ( text ). 
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FarMtion of paternal wealth may take place even when the mother is alive, 
since the mother in the absence of. her lord ( the father of the family ) 
has no independent ownership. Similarly partition of the mother’s wealth 
also takes place, while the father is alive,- since the husband is not the 
lord of stridhana ( woman’s peculiar property ) when she has her issue 
living- 

Brhaspati ( p. 369 v. 1. ) states an exception* to this : 

On the death of both parents partition among brothers is propounded ( in 
the texts ) ; it ( partition ) is declared ( i. e. permitted ) even when both 
are living, if the mother is past child-bearing. 

*NSrada ( p. 189 vv. 2-3 ) says : 

Hence after the ( death of ) the father the sons should divide 
equally the ( father’s ) wealth, when the mother is past ohild-bearfng and 
the sisters have been given away ( in marriage ), or when the father's 
sexual desires are extinguished or when tha father’s interest ( in worldly ) 
affairs ) has ceased*. 

‘Eamana’ means ‘sexual desire’; means ‘become indifferent 

to worldly affairs ’. The clause pTattaBU bhagini^u ca ( and when the 
sisters are given away ) is (to be taken as ) qualifying both Tajonivjtti 
( the cessation of menses in the case of the mother ) and ramananivjtti 
( cessation of sexual desire in the father ) like ( the pupil of ) the crow’s* 
eye. Gautama ( 28.1-2 ) says ‘After the ( death of the ) father, the sons 
may divide ( paternal ) wealth, or while the father is alive ( they may 
partition ) if the mother is past child-bearing or if he ( the father ) desires 
( to partition his property* ).’ By the word icohati ( if he desires ) it is 

1, 7ho exception is contained in the latter half cf the Terse quoted. 

- 2, This last half of the verse is variously read in the mss. of the Mayukha and the 
other nibandlias ( digests of Law ). Vide notes to V. M. p. 13i. 

3. The popular belief is that the orow has but one eye, which it is supposed to move 
from one socket to the other as necessity requires. This maxim means that one word or 
clause, though occurring only once, may be connected with two clauses or serve two 
purposes. The idea in the above verses is that the proper time for partition is when the 
mother is past child-bearing or when the father has become indifferent to worldly affairs. 
PrattTisu &o. does not hay down a third time for partition, but simply means that before 
partition takes place between brothers the sisters should have all been either married or 
provision should bo made for their marriage. 

4, This is the meaning according to the Mil. llaradatta the commentator of 
Gautama says * though father be alive sous may partition if the mother is past child-bearing 
and if the father chooses to separate Tclang J. in his dissenting judgment in Aiiaji v. 
Hamcliandra I. L. E. 1C Bora. 2'J ( P. B. ) says ( at p. 42 ) that this text of Gautama and 
that of Narada ( after the father’s death &o. ) refer to self-acquired property. The Bombay 
Pnll Bench held that a son cannot in the life-time of his fatlior siie his father .and uncles 
for partition of his share in immoveable property and that decision was followed in Jivabhai 
v. Vadilal 7 Bom. L. E. 282. The other High Courts hold a view contrary to that of the 
majority in 16 Bom. 20. Vide 5 All 430 (F. B.), 18 Mad. 170, 31 Cal. 120, 1 Patna 361. 

• P, 96 ( text ), 
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declared tihat parlifiian may take place at the choice of the father even if 
( the mother ) be not past child-bearing. 

Brhaspati ( p. 370 v< 2 ) declares that partition may take place in some 
cases even against his ( i. e. the father's ) desire : 

The father and sons are equal sharers in houses snd lands that descend 
hereditarily '( i. e. from their ancestors ) 1 sons are not entitled to partition 
against the father’s will of their father’s ( own ) property.^ 

The meaning is that it follows as a matter of course that they ( sons ) 
can claim partition even against his ( father’s ) will of what was acquired by 
their grandfather and the liks^. Even as regards the grandfather’s property, 
Manu ( 9. 209 ) and Visnu ( Dh. S. 18. 43 ) declare that partition takes 
place in some cases only at the pleasure of tbe father : 

If a father recovers the property of his father which the latter could 
not recover, he ( the father ), if unwilling, will not have to divide it with 
his sons, ( since ) it is his self-acqxdsition. 

* Brhaspati ( pp. 371-72 vv. 12-13 ) says : 

Over the property of the grandfather seized ( by strangers ) which was 
recovered by the father through his own power and over what was 
acquired by him by his own learning, bravery or the like, the father’s 
ownership has been declared ( in the smrtis ), Eroru that wealth be may 
make a gift or he may enjoy it at his pleasure. 

NSrada ( p. 193 v< 16 ) says : — 

A father who is afflicted with disease) who is under ( the influence of ) 
wrath, whose mind is addicted to sexual desires, who acts contrary to 
what the s ’ dbtra ordains, has no power to make a partition ( at his own 
will ). 

Barita says* : — 

Even when the father does not desire ^it, partition of vilttha ( ance- 

1. There is great dWeigeiice batwecn the Mit, and the Dayabhaga about the times for 
partition. The school of the former gives four times for partition: while ( 1 } father is alive at 
his will; this is (Yaj, II 114.) 2 during fathers life, when mother is past child-bearing or father 
is indifferent to the world sons may partition even, against father’s will (in Narada’s words 
above) ; 3 in Cither’s life when he is Datita or qnitc infirm through old age or suffers from 
incurable disease (vide HaiUa quoted below ); 4 after the father’s death ( Yaj. II. 117 ).The 
payabhaga specides only two times: (1) when his ownership ceases owing to his being yatita or 
indifferent to the world or when he dies and ( 2 ) when though living he desires to divide his 
wealth. 

2, In Jivahlidi v. Yadilal 7 Bom. L. R. 232 at p. 235 and Kaliparshad v. BamchOiTan 1 
All.159 at p, ICI this text of Brhaspati and tho Mayukha’s remarks thereon are (juoted. 

3, This is ascribed to S aiikha by the Mit. AparSpi'ka, Barbs' ara-Madhvly a and other 
works. 

4. Mandlik translates ‘ if tho father be free from desire, old* &c. But this is wrong 
as NUakap^a’s quotation from Madanaratna and remarks thcieaftor show. 

* F. 96 { text 
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Btral estatie ) takes place, if he be old, of perverted mind, or suffers from 
an incurable disease. 

According to the Madanaratna, akdme means 'when he has no desire to 
partition ' ; vipaTUaMtdfi means * who practises adhttVTna ( what is for- 
bidden by a'datra ), The sense of Haifa’s slitra is ' in such cases a partition 
may take place even if the father does not desire it.’ 

nsrita declares that a partition may take place with the consent of - the 
eldest son when the father becomes incapable ( of managing family affairs ): 

' Indeed when ( the father ) is weak ( through old age ), has gone to a dis- 
tant land or is adiicted (with deep bereavement or disease), the eldest son may 
look after the affairs ( of the family ) *> B'ahkha and Likhita say : ' when 
the father is incapable, the eldest ( son ) should transact the affairs of the 
family or with his consent, he who is younger than him, if he be conversp,nt 
with ( family ) affairs *. Anantarah means ' one born after him ’. . The 
quintessence ( of this discussion ) is that partition should take place with the 
consent of him who is able tolmaintain the family, but that where all are 
so able, then there is no I restriction. 

YSjSavalkya ( II. 114 ) says 

If the father makes a partition he may separate his sons ( from himself 
and among themselves ) at his will, giving the eldest the best share or all 
may bo equal sharers^ 

*The latter half of the verse only explains the voluntary partition (con* 
tained in the first half ),^ since, when it is possible for the ( father’s ) will 
to resort to the two alternatives ( mentioned in the latter half ), it would not 
be proper that it should be unfettered; for otherwise ( i. e. if the father’s 
will were not restricted to either of two alternatives ) there would be ( the 

1, This tsxtr and the Mit. theieon ace quoted in Lakshman Dada Naik y..ltamc}midra 
Dada Naik 1 Bom. 561 at p. 568 ; vide also the same case when it went up to the Privy 
Oounoil, L. B. 7 I. A. p. 181 ; vide also Bapti v. Shankar S8 Bom. L. E. p. 46 ( where it 
was held, after quoting this verse of Yaj., that a father can effect during his life a partition 
among his minor sons tnfer se; Kandaaami f, Doraisami i 'MiA, 817 at p, 333 ( where the 
Maynkha is referred to and it is said that a father can in his last illness separate by a doeu* 
inent his major and minor sons without consulting their wishes } ; Nirman Bahadur v< 
Fateh Bahadur 62 All. 178, 

3, According to the Mit. the father's will-may be exercised in two ways only vis. by 
giving the best share to the eldest ( as said in Manu 9. 112 ) or by giving equal shares to ail 
sons. The Mit. then points ottt . that the first alternative applies only to self*acquired 
property and the second to ancestral property. The Bayabh^a on the other hand 
applies the first half to solf-acqnired property and leaves the father unfettered discretion to 
give anything to any son or to give nothing to any son and the second half to ancestral 
property. 

• P. 97 ( text ) 

V. M. 12 
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faulii of) the splitting up of a vcikyo^ (i.e. sentence) and there) would follow the 
fault of uncertainty in that ( the father may give ) to one son a ( of 
rux)ee8 )-, to another a eowree and nothing to a third. 

Manu ( 9. 112, 116-117 ) speaks of a special provision as regards the se* 
paration of the eldest ( brother ) ; 

The deduction ( from the whole family property ) made in favour of 
the eldest is a twentieth part ( of the heritage ), besides what is best of all 
■ the chattels ( of the family ) ; for the middle ( brother ) It is one-half of 
that ( i. e. it is one-fortieth ) and for the yoimgest it is half of the latter 
( i. e> one-eightieth of the whole ). But if the deduction for these be not 
made, the following shall be the apportionment of shares. The eldest son 
should take one share in excess ( i. e. a double share ), the one born next 
( after the eldest ) a share and a half and the younger sons a share each. 
This is the settled rule of law. 

Manu (9. 126) declares that out of twin brothers he who is born first has 
seniority : 

In the luhrahmanyd* formula also the invocation ( of Indra ) is do- 
" dared ( in the sastras ) to be made by him who is senior in birth ) and 
in naming ( or calling ) twins seniority is deemed to be due to the ( prio- 
rity of actual ) birth. Among * twins seniority is established in him 
. whose face on birth is seen first by his parents and kinsmen. 

As to what is said in the medical works like the Pindasiddhi that senio 
rity( among twins ) belongs to him who is born last, that ( opinion of medical 
works ) is set aside by this ( i. e. passage of Manu ) so far as things to be 


1. Vakyabheda U a fault according to the HlmSusS. Iho rule is that In a single vakya 
there is to be a single vidhi and so if in a single vukya there are two vidJns that is a fault 
Vide notes to V. M. p. 139 for greater details. If it were held that the first half ( of Yaj. II.' 
114 ) relates to father’s self-acquisition and the latter to ancestral property, there would be 
two vidhis ( injunctions ) in the same vakya, which is not allowable ; therefore the first 
half contains the rule and the second half contains an explanation or amplification of it. 
Mandlik's translation ( p. 41 )' also because such a construction will involve the difficulty 
of three predicates ’ is neither accurate nor oleu. 

2. The SubrahmanyS is a loud invocation addressed to Indra in the Jyotistoma to be 
recited by the Adhvaryu or according to some by the Svbramanya priest, an assistant of 
the Udgatr. According to the Kaiyayanas'raatasutra ( I. 8. 1 fi ) in this invocation- the 
names of the three paternal ancestors I of the yajamSna are to be recited and also of hit 
descendants for three generations according to their seniority in birth. Vide notes to 
:V. M, pp. 140-141 for further details. 

9, Thil text is not found io Hanu, but is ascribed to Hevala in the YivadaratnSlcatti 
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accomplished Are concerned since it has no Vedic basis, just as in the 
case of such passages as ' a man becomes a sldra at the end of. a month’ ( ift 
he ddes this or that forbidden' act ). As"' to the passage of the Bhagavatft* 

' then there are two foetuses and birth takes place in the order opposite, 
to that of conception whereby ( among twins ) the one born last is declared 
to have seniority, that also is set aside by these texts, since in the purSuas 
many practices opposed to the smrtis are met. with*. Some say that the 
question (when there is a conflict between smrti and acSra) shoidd be settled' 
ip accordance with the usage of each country; but what is stated above is' 
alone prrjper. This partition after a deduction is not desirable in this kdU- 
yuga ( the present age ) since it is enumerated ( in the ancient texts ) among 
those things that are prohibited in the Kali age. And this has been (discus* 
sed and) settled by me in the Samayamaylkha.^, 

IDSrada ( p. 191 v« 12 ) declares that the father gets two shares : 

A father making a partition may reserve two shares for himself^ 

.But this relates to one having an only son ; for in the Madanaratna 
occurs the following diotum of S aAkha-Likhita ' if he has an only bod, he 


1. The words In the original are ‘ kirySme'e bSdhyate Whatever foundation there 
may be for the theory of medicine so far as actual facts ( siddha matters ) are concerned they 
have no Vedic support, while the other theory that among twins seniority is by birth has 
Vedic sanction in the BubrahmanyS formula and in Mann. Therefore where Vedic or tmBrta 
rites are to be performed ( karya — aaddhya ) for securing unseen results ( adr^a ) the 
theory of Manu has to be followed and the medical theory may be followed in mediolne. The 
words * just as Ac. ' illustrate ' karyams'e badha Vasistha iDh. B. II. 27 and Manu X 
92 say that a brahmana, if he sells milk becomes a ^ftdra after three days. ' This does not; 
mean that so far as things prescribed . by the Vedas to be performed by persons born 
ijrShmanas he ceases to be a bfShmana ( i. e. so far as karya i. e. matters to bo done in 
future are concerned he is still a brahmana and not a s'udra ). So that sentence simply 
oensures a brahmana, but leaves his status as to future actions ( kiryiihs'a ) unafieoted. 
Mandlik translates ( p. 42 ) ‘ that is sat aside by the above texts in the matter now under 
discussion ’ is not correct, nor is his reading ‘ he becomes purified after a month ' acceptable. 
Vide notes to V. M. p. 142 for detailed reasons. 

2. These words do not ooour in the BhSgvatapnrSna but in the comment of S'ridhara on 
Bhagavata III. 17. 18, who quotes the passage from Findasiddhi, about the seniority between 
Hiranyakas'ipu and Hiranyaksa. It is to be noted that Xamalikara, a first cousin of 
Nllakantha, in his Nirnayasindhu quotes this {very passage in the same way as from the 
Bhagavata and holds the same opinion. This is probably due to the faot that both were - 
taught together and learnt this from the same teacher. 

3. The principle is that each of s'ruti, smyti and acara 'is to be set aside if in- 
conflict with the preceding. Vide Mit. on Yaj. I. T. 

4. The last section of the author's SawayamayUkha deals at length with the topic of 
things forbidden in the Kali age. In Damodardaa v. Uttamram 17 Bom. 271 it was held 
that the eldest brother was entitled to take the| family idol and keep it with the property- 
appertaining > thereto. 

6. According to the Mit. and the Vir, this text applies to self-acquired property, 

• P, 98 ( text ) 
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may reserve two shares for himself In the P5ri]'ata^ it is said " the word 
' 'hi * ( in S'aftkha-Likhita ) denotes ‘the best’, as Amara says that the word 
tlcn ig employed in the sense of * the foremost *, another ’ and ‘ only ' and 
therefore the meanins ( of ehaputra in Sa nkha-Likhita ) is ' if he has a son 
possessed of. good qualities." 

Brhaspati ( p- 370 v. 3 ) declares that, as regards wealth acquired by 
the grandfather, ( the father ) is entitled only to an equal share even with 
an only son :* 

In wealth acquired by the grandfather, whether moveable or immove* 
able, father and son are declared to be takers of an equal share. 
Yainavalkya ( II. 121 ) says ; ^ 

In land &c. ( translated above p. 78 )• 

Katyayana says : 

When the fathers and the brothers take in equal shares all the wealth 
whatever ( that the family owns ) that is said to be a righteous partition. 
’'“As for the text of Yajnavalkya ( II. 116 )* 

A partition made by the father among ( sons ) separated by giving 
them greater or smaller shares, if according to dharmas‘astra, is valid. 
Madana, VijnSnesVara and others say that it means that if ( the psirti* 
tion "? made by the father be according to dharma ( i. e. dharmas'Sstra ) it 
cannot be set aside. As to the text of NSrada (p. 192 v. 16 ) 

To those that were separated by the father himself with equal, lesser 
or, greater ( shares of ) wealth, that ( partition ) alone is lawful since the 
; father is the lord of all 

That text relates to another ( i. e* a former) yuga. 

In the case of the allotment of equal shares to himself ( i. e. to the 
father ) and his sons Yajnavalkya ( II. 115) declares a share for the wife also: 

If he makes the shares ( of himself and bis sons ) equal, his wives to 
whom no stridhana was given by their husband ( i. e. by himself ) or 
their father-in-law should be made partakers of an equal share. 


1. There ate several vrorks called Pirijata. The Viradarataakara ( p. 406 ) quotes 
this very view from Parijata. Therefore the work must be earlier than 1300 A. D. It 
aepears from the Vir. ( p. 560 ) that it is the VyavahSraparijata that is referred' to by 
Kilakantha. Box the various interpretations of this sutra vide notes to V. M. pp. 143-144. 

2. This verse of Brhaspati is quoted in JuqmoJiandaa v. Sir Mangaldas 10 Bom. 
628 at p. 547 and it was said that there was no distinction between moveable and 
immoveable property as regards the son's right to demand partition. 

3. This verse literally means ' a partition if made by the father giving smaller or 
greater shares { to his sons ) is valid ’. Tin Mit. interprets it by introducing certain words, 
which the Mayukha also introdnoes. The Dayabhiga takes the literal moaning and allows 
the irther to make an unequal dislributlou of his seU-acquitod or ancestral property. 
Dlvtrin'ii, aceotliug to the Mit., means ‘allows! by the s'Sstras ' and roEors only to the 
deduction allowed by Mann to the eldest, 

» P. 99 ( text ). 
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But if ( stridhana ) haa been given, one half ( of a share ) should be 
given ( to the wife or wives ), since there is a text ( YSiSavalkya II. 143 ) 
‘but if ( stridhana ) has been given, one should allot half’ Ardham, means 
‘ as much as would, together with the stridhana already given, he equal to 
the share of a son But no shai'e { should be allotted ) to that ( wife ) 
whose ( ttridhana ) wealth is already in excess of the share ( that might 
justly bo hers )• 

The same author ( Yajnavalkya II. 116 ) speaks of the absence of a 
desire to take a share of the heritage on the part of a son who is able to 
e^pn and who does not covet ( a share ) : 

The* separation of one who is able (to earn wealth ) and who does not 
desire (a share in ancestral wealth) should be effected by giving a trifle. 

In the Mitaksara it is said that the giving of a trifle is ( prescribed ) for 
the purpose of preventing his sons from claiming ( later on ) a share in the 
heritage.* 

In another smrti ( Taj. II. 117 ) the allotment of equal shares at a 
partition after the death of the father is declared : * 

The sons ( i. e. the brothers ) should, after the death of the parents, 
divide equally the paternal wealth and the debts. 

HSrita says ' when the father is dead, the partition of rilsiha ( paternal 
wealth ) is equal.’ 

Yajnavalkya, ( II. 123 ) says :* 

When the sons divide after the death of the father, the mother also 
should receive an equal share. 

1 This is said with lefeienoe to the giving of Sdhivedanika stridhana to a wife when 
she is superseded by the husband's marrying another woman. Ardha means a portion 
not an exaot half. In Jairam v. Nathu 31 Bom. 54 [ it was held in a suit by a Hindu 
against his father and brothers that the step-mother was entitled to a share equal to that- 
of a son but that from her share must be deducted the value of the stridhana received by, 
her from her 'father-in-law or husband). Vide also Hosbanna v. Devanna 48 Bom. 468 
and Hiishensdb v. Sasappa 34 Bom. Ii. B. 1325 where, alter referring to the Maynhhai 
it is said that the mother is entitled to a share on a partition during the father’s life-time 
as well as after his death. 

2. Vide FaMrappa v. Yellappa 32 Bom. 101 ( where after a 'grandson separated 
from his grandfather and uncles the grandfather died leaving self-acquired ■ property, it was 
held that the sons who remained 'joint with the deceased were entitled to the whole of 
the self-acquired property and that the'ssparated grandson could take nothing.) 

3. This remark and the verse of Yij. ( II. 117 ) and the text of'HsrIta are referred 
to in Patil Hari v. Bakamchand I. L. B. 10 Bom. 363 at p. 366. 

4. These words ( of Yij. ( II. 123 ) are quoteds in Beti Kiinwar v. Janki Eunwar 33 
All. 118 at p. 121 and it is said ‘ 'this in our opinion implies an actual division of the 
family property i. e. a complete partition under which there is a division of interests as well 
as separate possession. Wo do not think that a mere severance of interest confers on the . 
mother a rig'at to a s'uire equel to thxt of'eaoh of the sons’. Vide SO All, 632 'at p. 634 foi 
criticism of Oolobrooke’s translation of this' veyse. 

• P, 100 ( text ). 
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VisQ'i ( Dh. S. 18. 34 ) says ‘ mothers are entitled to shares in accordance 
with the shares taken by their sons *. In another Stnrti ( it is said ) • 

The mother who has no ( atrldhana ) wealth ( of her own ) should 
take on a partition a share along with the sons. 

The moaning is that a mother who is possessed of ( sti’jdhana ) wealth' 
should receive only so much as will bring up her wealth '( stridhana ) :to an 
equality with the. son’s 1 share^; while {a mother ) whose ( stridhana ) 
wealth exceeds the share- ( of a son ) will not be entitled to a share. 

Yyasa. speaks of a share (being given) to the step-mother and the paternal ■' 

grand^njother : .... 

The sonless wives of the father are declared equal sharers and so also 
the paternal grandmothers; all of them are declared to be equal to thsi 
mother.* 

By the word aarvdh (all), the co-wives of the paternal grandmother also 
are included. 

Tainavalkya ( II. 120 ) describes the mode of partition among the sons 
of several brothers ; ^ 

Among persons C oraimihg ) through difiPerent fathers, the assignment' of" 
shares is according to the fathers. , . , 

The meaning is that, where ( for example ) one ( father ) has a 
single son, another has two and a third has three, the division ( among those 
six cousins ) takes place by ( reference to ) the fathers only and not by 

1. This rsmark is referred to ia Savitribai v. Laxmibai I, Li, B, 2 Bom, 673 
( F, B, ) at p. 584 ( where it is said that a woman's stridhana is to be taken into account 

n awarding maintenance to her ), ' 

2. This text of Vyasa and the two verses of Yaj. quoted above ( II. 115 and 123 ) ' 

were elaborately discussed in the recent Bombay, case, - Jattwabai v, Vasudev S3 Bom. 
L. B. 48 ( = 54 Bom. 417), whore following Sheo Narainy. Janki Prasad .3,4 All,; 
505 ( F, B. ) at p. 509 it was held that in a partition between a Hindu father ( governed- 
by the Mitaksara ) and his son, the grandmother ( i. o,. the father’s mother ) is not 
entitled to .a share and that the text of Vyasa might entitle the grandmother ox. step., 
grand-mother to a share when there was a partition between her grandsons ( as- was held- 
in Vithal Bamkrishna v. Prahlad Bamkrishna I. L. B. 39 Bom. 873 at p. 881 = I7, 
Bom. L. B. 361 and in Kanhailal v. Oaura 47 All, 127 ) or between collaterals 0 
different 'degrees as in Bahuna Kimwar v. Jagat Narain 50 All. 532 ( where the grand, 
mother was given a share when the partition was between her son and a grandson by 
another son ) or in Sriram v. ITaricharan 9 Patna 338. In Krishna Lai Jha -v.- 
Nandeshxoar Jha 4 Patna L. J. p. 39 the Court relying on the interpretation of VySsa’s 
text given in the V. E. and V. 0. dissented from 34 All. 605 ( F. B. ). Vide also 8 Cal. - 
649 and 31 Oal. 1065 for an interpretation of Vyasa's text which differs from the recent, 
Bombay ruling Vid3 2 Bom. 494 at p. 594 and 573 ( F. B. ] at p. 68-1 and 17 Bom. 
^71 at pp. 236--237 for quotation of Vyasa as to tho share of the’ mother. . ' 
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?■( reference to ) the number of the sharers.' ^tyayana says : 

If an undivided younger brother dies, ho { the elder ) should make the 
the son of the former a partaker of the riktha ( ancestral wealth ), when 
he has not obtained livelihood ( share of the heritage ) from his paternal 
grandfather. But he should obtain from his paternal uncle or from the 
paternal uncle's son the share of his father ( i. e the share that would 
have been his deceased father's if alive ). That very share ( i. e. a similar 
or equal share ) would be according to law the share of all the brothers. 
• Or even his son would receive a share ; beyond that* ( i. e. the great* 
grand-son ) there is cessation ( of the right to share in ancestral wealth ). 

. The word (tnuja ( younger brother ) is illustrative and Includes even 
the elder brother. PaTataf^ ( beyond ) mears ‘ ( beyond ) the great-grand- 
son.' The son and the like of the great-grandson do not obtain the wealth 
( of the great-groat-grand-father ) when the father, the grand-father and the 
great-grand father die ( first ) and then the great-great-grand-father dies and 
the latter's sons and the ' like are alive 5 if no son, nor grandson, nor great- 
grandson whatever exist, even ho { the great-great-grandson ) does take 
(the inheritance ) / this is the meaning. This ( text of EiatySyana ) does 
not refer to the undivided ( coparceners ) but to those that are re-united * 
since Bevala says * ' . . 


1. That is the division is per stirpee and not per capita. In Manjanath V. 
ifarayana 5 Mad. 302 at p. 304 it Is said that the rule about division per stirpes is laid 
down with leleronee to oases in which all the coparceners desire partition at the same time 
and 'that it ought not to be applied indiscriminately to oases of partial partition. In 
I^agesh v. Oururaa 17 Bom. 303 Teiang J. says that succession per stirpes is a special 
rule in partition based on a speoial text and that inheritance 'among remoter Gotraja 
saplpdas goes per capita and not per stirpes. Vide [Ifarasappa v. Bhannappa 46 Bom. 
290 ( where first cousins were held entitled to take 2Jcr capita and not per stirpes ) and 
Kallava v, Yithabai 32 Bom. L. B. 995 ( where it was hold that widows of gotraja 
sapindas inherit per capita and not per stirpos ). 

2. This moans '"the son'Of the grandson of the man whose wealth is to be divided ’. 
The idea' is that the son of the great-grandson is not entitled to a share on partition when 
the propositus dies leaving a son, grandson or great-grandson. Vide notes to V. M. 
pp. 147-148 and Kityayana vv. 855-856. These verses are lucidly explained in Mord v. Ganesh 
10 Bom. H. C. B. 444 ( at pp. 401 , 466-67 ) and are quoted in Detn Prasad v. Thahur 
•Dial 1 All, 105 ( P. B, ) at p. 111. 

3. Why Milakantha takes this- passage in this sense it is difficult to sdy. £styS- 
yana starts with the words- ‘ when a younger brother dies undivided ’ and there is nothing 
to show that the topic has changed to that of reunion. Probably Njlakapfha thns construes in 
order to harmonise his 'meaning of Devala’s verse with Katyayana’s. Bevala uses the 
words • again ’ and 'up to the fourth ’, which correspond with ‘beyond that there is cessa- 
tion'. Nllakantha’s Interpretation of Bevala is forced and irrelevant. Vide notes to V. M. 
p. 148. This is a forced construction of the word avibhaJita^iiibhaklflntim. It should be' taken 
as a dvandtia meaning ' of those who are undivided and those who ate divided ’ and not as 
kantaadharaya as Mllakaptha seems to have done, 

* P, 101 ( text ). 
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Among members of the same family who being once undivided became 
■ divided and then began to live together ( i. o. reunited ) there may bo 
partition again up to the fourth in descent (including the propositus) ; this 
is the established rule. 

If a debt, a document, a house, a field be the property of a person's 
grandfather, he, though he may have gone abroad for a long time, is 
entitled to a share in it when he returns. If a person leaves the country 
common to his family ( and himself ) and resorts to another country, there 
is no doubt that a share must be given to his descendant when he returns 
( Brhaspati p. 373 vv. 23-24 ). 

* Avibhaktavibhaktanam ( in Devala ) means ‘ the great-great-grand- 
father and his sons who are reunited.’^ This ( text of Devala ) refers to 
those who live in the same country. A fifth in descent and the like also do 
take ( a share in the heritage ) when they live in another country, since the 
smrti of Brhaspati ( p. 373 v- 25 ) when treating of residence in n foreign 
country says : 

Even he who is third, or fifth or seventh ( from the propositus ) may 
receive his share descending hereditarily on his birth and family name 
being ascertained. 

Brhaspati ( p. 372 v.‘15 ) speaks of a partition according to mothers in 
some cases : 

If there be many ( sons ) sprung from the same ( fathes ), who are 
equal in caste and number, they may make on account of their being born 
of rival mothers a legal partition according to the mothers.* 

Vrasa says : 

If there be sons who are sprung from one ( father ), who are equal in 
caste and number, but have different mothers, a division according to 
mothers is commended. 

Brhaspati ( p. 372 v. 16 ) cites an example opposite of this : 

Among (sons ) who are of the same varna ( class ) but differ in 
number ( i. e. a different number of sons is born to each wife ), a division 
according to the males ( entitled to share ) is commended. 

Yajnavalkya (II. 125) speaks of partition among sons of ( mothers of ) 
different castes : 

The sons of a brahmana get respectively four shares, threej two and 
one ; those born of a ksatriya get three, two and one ; while those 

1. This explanation should really hiivo como before the verses ‘ If a debt &o ’. 

2. When the sons are of the same caste and eijual in number , though born of different 
mothers, no difference will result as to the share of each son whether there be a division 
With reference to the mothers or without. But the text speaks of division through 
mothers here simply to give prominence to them, 

• P, 102 { text ). 



SUAEES ON PARTITION 


s. iV. 4. at-ao 

M. p. 46 1. 22-p. 47 1. S 


97 


bom of a Vais’ya two shares and one respectively.^ 

*Brdhmandtmajal!, means * born ( to a brahmana) of (wives of the) 
brahmaua, ksatriya, vais'ya and s^fidra castes’; IcsatrajaJi means * born (to a 
ksatriya) of wives of the ksatriya, vais'ya and s5dra castes’; and vidjdl), meane 
‘ born of wives of the vais ya and s'Bdra castes.’ 

Brhaspati ( p. 374 v. 30 ) says : 

Land obtained by the acceptance ( of a gift ) should not be giyen to 
the son of a wife of the kgitriya or other ( inferior ) caste. Even if their 
father give it to them, the son of the wife of the brShmapa casts should 
resume it on the death ( of the brahmana father). 

Devala says ; 

A son begotten on a wife of the s'udra caste by a person of the ( three ) 
regenerate castes is not entitled to a share of land J but one born on a wife 
of the same caste (as that of the father) would get all (including land); 
this is the settled law.^ 

Bhumefi means ‘ ( of land ) though acquired even by purchase and the 
other modes ’; but of chattels he ( son begotten on a s'sdra wife by a man of 
the regenerate classes) does get a share. The son, however, born of a s'lldra 
woman not married (to the putative father) does not obtain a share even of 
chattels. And likewise Manu (9‘155) says: 

The son of a brahmana, ksatriya and vais'ya from a s'fidra woman is not 
entitled to (a share of) the heritage; whatever wealth his father may 
give him, so much alone belongs to him. 

Brhaspati® (p. 374 v. 31) lays down a special rule after the death of the father,* 

An obedient and meritorious son born from a woman of the s'sdra caste 
to a man who has no other child should get maintenance the sapindas (of 
the deceased) should get the rest in equal shares. 


1. Acoording to Manu III, 13 a bcShtninT, could i mircy a woman of his own caste 
or of any one of the other and lower three vartias and so on with the ksatriya and the rest* 
In Bahi v. Govind 1 Bom. 97 at p. 112 this tort of Vaj. and the explanation of the 
Maydkha are referred to and it is said that the marriage by the higher castes of girls of 
lower castas is a lasnrj' forbiddsn to ths twic.O'borii ciassos since the Kaliynga commenced 
and that ‘ this is one of many instanoss in which comparatively modern writers on 
Hindu Law disonsssd, with as much zest as if it were living law, doctrines which in the 
lapse of time had become obsolete ’. Bat in Bai Giiliib v. Jivanlal 46 Bom. 871' 
this passage of the Maynkha ( at p. 881 ) is relied upon as 'one reason for holding praiiloma 
marriages valid in modern times. In Natha r. Chotalal 32 Bom. L. B. 1348 the 
marriage of a brihmana with a s'udra female wasbeld to be valid and the son born of suoh an 
union was deolaiod entitled to inherit ^ th of the estate of his father as well as his uncle, 
Vida notes to Eatyayana vv. 863-864 for a brief criticism of this last case, 

2. In Bahi v. Govind I. L. B. 1 Bom. 97 it said at pp, 106 and 112 that Deyala’a 
text refers to s'udra women who are married to men of higher castes. 

3. This text of Brhaspati and the following one of Gautama are referred to In 7 Mad. 
40? at p. 412 and in Bajaninaili • v. NUai 48 ' Gal. 643 { E. B, ) at p, 686 ( also 
translated }. 

* P.103 (text). 

V. 11. 13 



• 8 vYavahahamayukha r 

L M. p. 47 11. 6^ia 

Gautama (28‘37) says ‘ even the son of a s'udra woman* born to. a. man 
who has no other child gets, if obedient, provision for bis maintenance.’ 
Vritirnulam ‘source of livelihood ’. The same author (Gautania 

Dh. S. 28-43 ) says ‘ sons born in the reverse order (i. e. born of a woman 
of higher caste from a man of lower castes ) are treated like the son begotten 
on a s'Sdra woman (by a member of the three higher castes).’ ProfiiomdA 
are persons born of women who are of higher castes as compared with the 
caste of the begetter. 

Tajnavalkya^ (II- 133— 134) states a special rule as regards one who is 
begotten by a s^Bdra on a woman (of the same caste) not married to him : 


1. These verses of Y5j. have been the snbjcct of numerous decisions in all the 
Indian High Courts. In liahi v. Govind 1 Bom. 97 these verses arc translated ( at p. 102 ) 
and it is said that the dSslputra is entitled to half the’sbare of a legitimate son, that if there 
be no legitimate son or legitimate daughter or son of such daughter the dasiputra takes the 
wholo estate and that if there be a legitimate daughter or such daughter’s son the ille- 
gitimateson vrould take only half the sbareofalcgitimate son and such daughter or daughter's 
son would take the residue. Yaj. does not mention the widow and the court thought in 1 Bom, 
97 that she was excluded (being only entitled to maintenance) when in competition with the 
dislputra along with the legitimate daughter or her son. In Sadu v. Baiza 4 Bora. 87 
( F. B. ) it was decided that a legitimate son and an illegitimate son of a s’udra could form 
a copaiocnery and that if the legitimate son died, then the illegitimate son would succeed 
to the wholo of the coparoenery property, even though tho widow 'and daughter of the 
s'udra father were diving. In liaja Jogendra Bhupati v. Nityanicnd L. B. 17 I. A. p. 128 
the decision in 4 Bom. 37 that the legitimate son and illegitimate son of a s-udra can 
form a coparccncry and that the latter would by survivorship take tho whole property was 
approved as to an impartible raj. Vide also Vellaiijappa v. Natarajan 33 Bom. L. E. 
1526 (P. C.). There was an obiter dictuvi in 4 Bom. at p. 52 that if a s'udra died leaving 
only a widow, daughter and daslputra, the latter would take 1. the daughter 2. and the 
widow would be entitled to maintenance only, and that this was one of the arbitrary 
arrangements which are not uncommon in Hindu Law ( p. 56 ). But in Shesgiri v. Giriava 
14 Bom. 282 and Amhabai v. Govind 23 Bom, 257 at p. .265 this remark about the 
exclusion of tho widow of a s'udra when an illegitimate son exists is doubted. In Meenalcshi 
Anni v, Appahntti 33 Mad, 226 it is said 'that the illegitimate son of a separated 
childless s'udra would succeed as co-heir with tho latter's widow, daughter or daughter’s 
son. In L. E. 50 I. A. p. 32 ( = 46 Mad. 167 — 25 Bom. L. E. 577 ) it was held that, 
where a s'udra died leaving his widow and an Ulegitimate son, each took one-half of the 
estate. Another important matter is the meaning of the word dasl. The Bombay decisions 
have held that dasl is not to be taken in the strict literal sense ( a female slave ), but 
means a woman kept as a concubine, the connection being continuous and lawful. It 
must bo shown that the connection between tho s' udra man and the woman was not incestuous 
or adulterous in order that the illegitimate son might inherit Vide Bahi v. Govind 
1 Bom. 07 at p. 110, Sadu v. Baiza 4 Bom. 37 { P. B. ) at p. 44, Vithabai v. Pandu 
28 Bom. L. E. 595 ( where the son of a married woman from a s'udra was held not to be 
a. ddsiputra capable of inheriting even though the husband of the woman connived at the 
connection ). Vide 80 Mad. 136 ( F, B. ) for an elaborate examination of this question 
particularly at pp, 152-159. In that case the son of a woman who was at one time a 
(lancing woman and followed the profession of a prostitute and who subsequently became a 
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*Bven a son begotlien by a s'ldra on a dasi ( a concubine ) may par- 
fiake of a share at the choice ( of his father ). But, when the father is 
’• dead, the brothers should make him the recipient of a half share. 

Ka/mali means ‘ the desire ( or choice ) of the father.’ . On account of 
the word *'ud. ena ( by a B''ldra ) it follows that one who is begotten on a 
dSM by ( a member of ) the regenerate olasses is not entitled to a share even 
at the father’s choice, nor to a half share after the father's death nor to the 
whole in the absence of (legitimate) son and the like. This is according to the 
Madanaratna and others. 

Gautama ( Dh. S. 28- 27 ) states a special rule about a son bom after 
a partition has taken place ‘ the son born after partition takes only his father’s 

concubine in the exclusive keeping of a s'udra was held entitled to get his proper share 
fn joint family property. It was observed in that case at p. 151 that the limitation as to 
the woman being in the exclusive and continuous keeping of the man was not to be found 
in the texts but was imposed fay the courts, just as the further restriction that the connec- 
tion must not have been incestuous or adultorous was imposed on general grounds of 
morality. 7ha latest case is Tukaram v. Dinkar 33 Bom. L. B. 289, where it was held that even 
though the concubine be a widow or eveu if the connection in its inception be adulterous it 
did not matter, provided the illegitimate son was born at a time when the connection 
had ceased to be adulterous. It is not necessary in order to entitle a dSsiputra to inherit to 
a s'udra that a marriage could have taken place between the putative father and the mother 
according to the custom of the mother's caste ( vide 9 Slad. 136 F. B. ). The illegitimate con 
of a Hindu by a Mahomedan mistress was not held entitled to sucoeod to the property of the 
deceased ( vide Sitaram v. Ganpat 25'Bom. H. B. 429 following 27 Mad. 13 ). In Calcutta 
the earlier cas^s ( 1 Cal. 1, 19 Cal. 91, 23 Cal. 191 ] held that dasi meant a female slave and as 
slavery was abolished in British India there could bo no daslpuira properly so oalled> and 
that that word cannot mean the son of a kept woman or a continuous concubine. But a 
Full Bench decision in Bajaninath Das v. Nitai Chandra 48 Cal. 643 ( F. B. ) holds that the 
Bombay viow of the moaning of daslputra is the correct one and has overruled the earlier Cal- 
cutta cases. It has been held that a daslputra does not succeed collaterally in his putative 
father’s family ( vide 25 Mad, 429, 41 Bom. 183 ) nor do the desoondants of the father succeed 
pollaterally to the dSsiputra (46 Bom. 424). In Bhikya v. Vedu 32 Bom. 562 it was held that 
daslputra does dot include the illogitimato daughter of a s'udra ( vido also 50 Mad. 340 at 
pp. 345 and 350 ). There is divergence of opinion as to what is meant by ‘ recipient of half a 
share In ChclJammal v. Banganathan 31 Mad. 277 it was held that the half share is half 
of what the legitimate son actually takes and that where there were 4 illogitimato sons and 
3 legitimate sons, each of the former took and each of the latorj.^ths. In GangaJbai v, 

Bandu 40 Bom. 369 it was held following 34 Mad. 277 that where a s'udra died leaving a legi- 
timate daughter and an illegitimate son, the former took ^ and the latter i of the whole 

estate. But in Kamulammal v Visu'anathasu>ami 50 I. A. p. 32 ( = 46 Mad. 167 = 25 Bom, 
ij. B. 577 ) the Privy Council held that the Bombay viow in 40 Bom. 369 was not based on 
texts and commentaries, but on case law and that if a s'udra died leaving a widow and an 
illogitim.ate son each would take a half of the estate, as the illegitimate son is to take half of 
what he whould have taken if ho were a legitimateison. Vide 48 Mad, 1 at p. 226 for the 
same proposition. 

•' P. 104 ( text ), 
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( share ) ’• Brhaspati' ( pp' 372—373 vv. 19—20 ) also says 

Whatever a father, who has separated from his sons, himself acquires, all 
that belongs to the son born after partition S those born before ( partition ) 
are declared to have no right ( to it ) As with wealth, so with regard to 
debts, gifts, pledges and sales they (i.e- father and separated son) are inde- 
pendent of each other excepting impurity ( on death etc. ) and the offering 
of libations of water ( to the dead )• 

But if* there be oilly debts ( and no property left by the separated 
father ), he ( i. e. the son born after partition ) should not at all pay ( his 
father’s ) debts, unless he secures a share (of property) from those (his brothers) 
who separated before ( his birth ), since it will be stated ( later on ) one 
who receives Tikthct ( ancestral wealth ) should be made to pay the debt 
('Taj. II. SI ). If (the father) be re-united ( after partition ) with some one 
( out of the sons separated from him ), then ( the son born after partition ) 
divides ( his father’s wealth ) with him ( the son re-united ), since Manu 
( 9. 216 ) says : — 

The son* bom after partition is entitled only to the property of his 
father or he should divide it with those who might have become re-united 
with him ( the father ). 

*Yajnavalkya ( IL 122 ) makes special provision for the case, where the 
mother, a step-mother or a brother’s wife was pregnant at tlie time of parti- 
tion after tire father’s death but tlie fact was not evident ( at the time of 
partition ) and a son was born afterwards : 

After^ the sons have separated, if a son be born (to the deceased father) 
from a wife of the same class, he is entitled to a ( fresh ) partition ( with 
the already separated sons ). 

A^nd the partition is to be so made by all the brothers and the rest 
contributing a little out of their respective shares tliat the sliare ( of the after- 
born son ) will be equal to that of each of them Visnu ( Dh- S. 17. 3 ) says 


1. The first vorso of Erhaspati is quoteil in Nawal Singh v, Lhagwan Singh i All. 
427 at p. 420. 

2. Mandlik’s translation ( p. 47 ) ‘ the previously separated son is not at all bound 
to pay debts without receiving a share of the heritage' is entirely wrong. 

3. This verso is quoted in 4 All. 427 at p, 429. 

4. The JlaySkha applies this verso to a case where the father having died and the 
mother’s or stop-mother’s pregnancy being not known, the sons separate and then a son is 
born. The Mit. applies it to a partition during father’s life-time when the mother’s 
pregnancy was not known and then the father died and a posthumous sou was 
horn. Tlio Maynkha follows tho Smrticandrika and the Viviidaratnakara. If the son 
were born from a wife of another class, ho would take his proper share from wealth 
left by tho father. In Ganjiat v. Gopalrao 23 Bom. G3G at p. G43 it is said ‘ tho somewhat 
vagne texts of Visnu and Yajnavalkya which direct separated brothers to give a share to an 
after-born son apply to sons who have no provision made for them and have further been 
explainod by commentators as applicable only to the oaso of posthumous spng. ’ 

• P, 105 ( text ). 
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‘ those who separated from their father should give a share to the son born 
after partition '• And this rule of Visnu must be understood to bo appli- 
cable to the shares after taking into consideration the outgoings ( the expen- 
diture ) and incomings ( the accretions or profits* ). In case of existence of 
these ( expenditure and aooretions ) the same author ( Yaj. II. 122 ) says : — 

The allotment of a share to him ( to the after-born son ) should be 
made out of ( the estate ) existing as correctly found after allowing for in- 
come ( aooretions ) and expenditure. 

Drs yat ( from the visible wealth )means‘ out of the property that exists ’. 

Vasistha ( Dh S. 17. 40—41 ) speaks of a special matter at the time of 
partition among brothers ‘ Now (begins) the partition of heritage among the 
brothers. ( They should wait ) until those women ( patently pregnant wives 
of their brothers ) who have no issue are delivered of eons The words 
‘ waiting should be observed ’ are to be understood ( after the sBtra of 
Vasistha ). 

Brhaspati ( p< 373 v 21 ) lays down a special rule about partition after 
the father’s death' 

If there be younger brothers whose purificatory ceremonies have not 
( all ) been performed, their purificatory ceremonies must be performed by 
the elder brother himself out of the" common paternal wealth. 

The form yaviyasah* ( younger ) wherein nttm ( i. e- m after the 
penultimate vowel ) and the long a are absent is irregular after the manner 
of Vedic usage. The mention of the word bhrdtr in ( Brhaspati’s text ) is 
illustrative and includes sisters. And the same author® says-: 

#And those daughters ( of the deceased father ) whose ( marriage ) cere- 
monies heve not been ( already ) performed should have their ( marriage ) 


1, That is, proper expenditure made from their sharos by each of tho brothers is to 
be deducted. The translation of Mandlik ( p. 48 } ‘ this has reference to shares neither 
increased nor diminished by profit or loss* is wrong, particularly as ho roads ^rekasekdsaihitesu* 
and not —* raliitcsu *, Visnu made no roforencs to tho doduotion of expenditure 
and tho addition of profits. Therefore tho Mayakba had to say ‘ this rule must be under* 
stood * &o. while Yaj, is explicit about them and so the Mayukha says * Uitsatve tu &o.* 
In Chciigavia v. Munisami 20 IVlad. 75 at p. 77 Yaj. II, 122 is quoted and it was 
held that, where the father divided joint family property among his sons and left no share 
for himself and a son was subsequently born to him, that son could sue for partition of 
his share in tho property divided together with its accretions. 

2, The regular form is yavtyantsah according to Fanini VI, 4.19 and VII, 1. 70- 
Gonerally sixteen sciThskaTdS' are enumerated. According to Yaj, I, 13 they were 
intended for purification. For males upd^dytinci and marriage and for females marriage 
ere the most important. 

3, But Apararka, Vir, and others attribute this vevao to VySsa, 

• P, JOO, ( text ), 




102 


VYAVAHABAMAYUKHA 


r 3. IV. 4, 89-40 
L St. p.4911. 1-9 

ceremonies performed by their elder brothers according to the prescribed 
- . rifces onfc of the paternal wealth itself. 

- Yajnavalkya ( 2. 124 ) states a special rule as regards the sawisfcflYai 
( marriages ) of sisters ; — 

( The brothers ) whose purificatory ceremonies have not been performed 
should have their ceremonies performed by those brothers whoso 
• ceremonies have been already performed and the sisters also ( should have 
their marriages performed ) by allotting to them a fourth share out of the 
shares of the brothers. 

The sense is that sisters should have their marriages performed by 
giving to each of them a fourth part of such share as would belong to a 
son of the class to which the sister belongs. 


1. What ceremonies are obligatory and included in the word ‘ saihskara ' is a matter 
on which there was a sharp dificrence of opinion between Bombay and>.Madras. In Govind- 
roiulu V. Devtu-a Shotla 27 Mad. 206 it wee held that the .absolutely necessary ceremonies in 
the case of males end with wpanayana, that marriage is not an absolutely necessary cere- 
mony in the case of males and that a sale of joint property for raising mony for the marriage 
of a male oopatceucr was not a legal necessity. But this was dissented from in Sundrabai 
V. Shivnarayan 32 Bom. p. 81, where it was held after duoting ( at p. 80 ) the verse of B.r. ‘ if 
there be younger brothers &o. ’ that the word ‘ saihskSra ’ ordinarily includes marriage. 
Kamesisara Sastri v. Veeracharlu 34 Mad. 422 followed 32 Bom. 81 and (?, GoiMlkritb/nan 
V. S. Vcnltatanarasa 37 Mad. 273 ( P. B. ) overruled 27 Mad. 206. In Jairam v. flori 31 
Bom. 54 (where a suit was brought by a Hindu against his father and brother for partition) it 
was held that the brothers are entitled to have set apart from the family property a sum suffi- 
cient to defray the eipensos of their prospective thread, betrothal and marriage expenses cal- 
culated according to the extent of the family property, but that brothers’ children arc not so 
entitled. Vide also SJirinivasa v. Tltiru-vetigada 38 Mad. 556, Gopalam v. VenltataragJiamtlu 
40 Mad. 632 ( where it was held that provision should be made for the marriage expenses of 
unmarried members at a partition, but only for those who are of the same degree of relation- 
ship as those who have been married at the family expense ). But in Narayan Annavi v. 
Bamlinya 39 Mad. 587 it was held that an unmarried coparcener is not entitled to have an 
anticipatory provision for the expenses of his future marriage at a partition and when the 
same ease wont to the Privy Council (in 45 Mad. 489 P. C.=49 I. A.. 168) the same principle 
was affirmed. 5 tiahoro 375 follows 45 Mad. 489 and 53 Mad. 84 distinguishes it. In 29 
Bom. Ii. R. 1412 it was held that the earlier Bombay cases ( such as 31 Bora. 54 ) must be 
regarded as overruled by 45 3Iad. 489 ( P. 0. ) and in 30 Bom. L. R. s 07 the court hold itself 
bound to hold on account of the P. G. decision that at a partition it is not permissible to provide 
for the marriage expenses of unmarried members. It is submitted with the greatest respect 
that the attention of their Lordships of the Privy Council was not invited to the express 
texts of Brhaspati and Yaj. ( II. 124 ) cited in the Mayukha and that at some future day 
their Lordships would reconsider the whole law if tho matter comes before them again. 
There is no doubt as regards the liability of tho brothers to provide for tho marriage expenses 
of their unmarried sisters when they eome to a partition : Chedalavad'i Suhbayya v Ghcdala- 
vada Ananda Bamayya 53 Mad. 84 ( = 57 M. L. J. 826 P. B. ) where it was held that in a 
partition between a Hindu father and his sons, the sons are liable for tho future marriage ex- 
penses of their unmarried sisters in proportion to their shares of tho property divided. In 
Bhagavati Shvlmt v Bam Jatan 45 All 297 at p. 299 ‘ tho quarter share ’ for the sister is ex- 
plained as meaning ' as much as will suffice for her marriage 
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Yajnavalkya ( II. 128— j 32) sets out a scheme of sons, principal and 
secondary, as it is of use in settling the taking of the heritage : 

The aurasa is one who is begotten on the lawfully wedded wife ; equal 
_ to him is the pVitTHcdptitvoi^ i the ksetraja ( the son of the wife ) is one 
who is begotten on a person’s wiie by an agnatic kinsman or by a non- 
agnate j that is declared a ffudhaja ( secretly bom ) son who is 
secretly born in one’s house ; kanina is one born of a maiden and is 
considered the son of the maternal grandfather; paunarbhava ( son of 
a puri'irbhu ) is said to be one who is begotten on ( a married woman ) 
whetlicr the marriage had been consummated or not ; that is datlaka ( a 
son adopted ) whom his mother or father gives ( away in adop" 
tion ) : a krita (bought) is one who is sold by them (i. e, by the parents)# 
a kiirima is one who is made ( a son ) by the man himself; the 
svayam-datta is one who gives himself away ( in adoption ) , a saho- 
dhaja ) is one who was in the womb ( when his mother was married ) ! 
he is an apaviddha son who, having been abandoned ( by his parents ), 
is received ( in adoption by another ).® 

The auraaa son begotten on a lawfully wedded wife of the same caste 
( as the husband’s ) is the principal ( or primary ) son. The putrikdpuiTa 
is of two kinds, the first of which Yasistha ( 17.17 ) describes : 

I shall give to you ( in marriage ) this maiden decked with ornaments 
who has no brother; the son who may be born of her will be my son. 


1. Wc saw above ( p. 06 ) that it a brohmana has wives of different castes, the sons 

of the wife of the biahniana caste arc entitled to four shares, those of the wife of tho ksatiiya 

caste to three and so on. ffhis rule says that the daughter of a brshmana from a brahmanl 

wife would bo entitled to one-fourth of what her brother born of a brahmant wife would get 

on a partition, tho daughter of a brahmana from a ksatriyj. wife would be entitled to one 

fourth of what her brother born of a h^atriya wife would get. Another matter of con- 

■; «» 

Iroversy is as to the exact meaning of ‘ a fourth share ’. The Mit. relying on Manu 9.118 
and Yaj. II. 12 1 remarks that a fourth slraro as above described was to be given to the 
unmarried sister. Tho same was tho view of Asahaya and Medhatithi. But Bharuci, 
tho DSyabhaga, tho Smrtioandrika, VivadratuSkara, Halayudha and others held that 
the sister was only entitled to a provision for marriage and not to an exact one fourth. Vide 
notes to V. M. pp. 157--158. It has been held that the custom of appointing a daughter is 
now obsolete. Vide L. E. 2. 1. A. 1G3, 31 Mad. 810, 1 Patna L. J. 581. 

2. It is to be noted that in tho verse following those Yaj. lays down that each of tho 
succeeding sons out of those enumerated took in the absence of the preceding one and that 
this rule applied only when all these were ascertained to be of tho same class ( varna ) 
as their reputed father. PutrilcapiUra means either tho son of tho appointed daughter 
or the appointed daughter herself as a sen. Vide notes to V. M, p. 159 as to putrilca. 
The ksetraja was duo to tho practice of niyoyn. Vide Gautama Dh. S. 18. 4-8 and 
Manu 9, 59—60 for niyoya. Modern Hindu law rooognisos only two kinds of sons 
out of the above, vis. aurasa and daitalia , ( except in Mithila, where the krtrima also 
Is recognised ). 
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The same anther ( VaEiEtha Dh. S. 17.15 ) tpeaks of the last ( ECccEd) 
variety ‘ the ijutrika ( appointed daughter ) heieill is the third eon ' ( the 
other two being aurasa and Icsetraja ), In this { latter ) case the 
father’s obsequies and the like arc to be performed by the daughter herself. 
Ksetraja is one who is begotten at the order ( appointment ) of the elders 
on the wife of a sonless brother and the like by a sagotra ( one belonging to 
the same gofra, agnate ) such as a husband's brother and the like. Pawn- 
arbhava is one who is begotten on akeata ( i. e. a woman who had no 
sexual intercourse with the first husband ) or on a ksatd ( i. e. a woman 
who had sexual intercourse with the first husband ) by a second husband. 
The secondary sons other than the dattaka are prohibited in the Kali age, 
since among the matters prohibited in it ( in Kaliyuga ) we read ‘ the 
acceptance as sons of those that ore other than the dattaka and the 
awraaa. ’ 


Now ( begins ) the topic of the Dattaka ( adopted son ). 

Now the procedure as to the dattaka. Manu (9. 168 ) says •* 

He is to be known as the son given? whom the father or the mother 
affectionately gives ( to another ) as his son in ( times of ) distress con- 
firming ( the gift ) with water, the boy being of the same ( varna with the 
person adopting ). 

Madana says that from the use of the word vd (or) it follows that in 
the absence of the mother the father alone may give, in the absence of the 
father the mother alone (may give), but when both (parents) exist both should 
give.'From^tho mention of dpad (distress) it follows that (a son) should not be 

1. The whole ol the section on adoption is briefly reviewed in 24 Bom. 3C7 at pp. 
874-377. The theory of adoption involves ‘the principle of a complete severance of the 
child adopted from the family in which ho is born both in respeet of the paternal and 
maternal line and his complete substitution into the adopter’s family’ per Mittcr J. iu 
G Cal. 250 ( P. B. ) which statement of the law was approved in L. R. 48 I. A. at p. 68. 
25 Bom. L. B. at p. 817 and 43 Mad. 341 at p. 343. ‘ Whom the father &o. ’ — ^Vido 
Shamsino v. Slumiabai 25 Bom. 557, where it was hold that a Hindu who has a son 
can, after becoming a Mahomedan, give his son in adoption and can authorise his 
brother ( the boy’s uncle ) to perform the actual giving. ‘ Mother ’ — ^In Fakirappa v. 
Savitrewa 23 Bom, Ij. B. 482 ( P. B. ) it was held following 24 Bom. 83 and over- 
ruling S3 Bom. 107 that a remarried Hindu widow cannot give in adoption a son by her 
first husband. ‘Gives’ — there must bo actual giving and taking. Vide Dhapabai v. 
Cliampalal 1 Bom. L. E. 842 ( where it was held that whore the boy was absent and 
there was no actual giving and taking and only a deed was passed there was no 

ii<j 
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given away (in adoption) when there is no distress^. YijnSnes'vara holds that 
this prohibition ( viz. a son should not be given when there is no distress ) 
affeots only the giver* ( and not the receiver or the act of adoption ) and. 
is puntsdrfha ( i. 0, concerned only with the agent or his motives ) and 
not kratvartha ( i. e. not concerned with the religious act which has an 
unseen result ). But this is not iiroper, since this prohibition ( that a son' 
should not be given in adoption when there is no distress ) is understood 
to be kTatvartha? ^ as it has an unseen result if we consider the syntactical 
connection ( of it with tlie whole^ act )• Even if it be conceded that a seen 
result somehow follows ( from this prohibition ), it is necessary to postulate 
some unseen result for the positive restrictive injunction* ( niyama viz# a 


1. Some writers like BSlamthatta and KStySyana quoted 'in D, M. take the word 
3pad to mean ‘ distress of the natural father such as famine ’ ; while others like Kulluka- 
bhatta taka ajjad to mean simply * ‘distress due to the absence of a son on the part of 
a sonless man.' Vida notes to V. M. p, 161. 

3. ‘ Affects only the giver ’ — Vide 24 Bom. 367 (S'. B. ) at p. 374 where this 
passage Is quoted and explained. 

3. The text of the Mayukha here is extremely abstruse and it would add to 
the bulk of the notes to point out that Mandlik and other translators and expositors are 
wrong. Therefore that task has not been attempted. Only those who have made a deep 
study of the Mlminsa can follow the discussion here. I’liru^artha and Kratvartha 
are technical blimansa terms and are dealt with in the 4th chapter of laimini's sutras. 
Some things are prescribed in the Vedic and other texts for doing which the sole motive, 
is the desirable result, while there are other actions which do not directly bring about what 
is desired by the agent but are performed for helping forward some other action or thing- 
which brings about something desired by the agent. The former are p«ru9artha, the latter- 
hratvartha. For example, jpotiitoma, which is prescribed as bringing about heaven, and heaven 
itself are purti^artha, while the prayajas which form part of the ptoceduie of the 
dars'apurnamasa sacrifice are kratvartha. All substances useful in sacrifices and their 
purifieations are kratvartha. If a thing that is kratvartha is not done or badly done, 
there is a defect in the krata itself ( the religious rite ), but if a thing is simply puru^ar- 
tlia and it is not done or badly done there is no defect in the religious act itself, hut the 
blame attaches to the agent alone. This reasoning was applied by the Mit. to the 
( implied ) prohibition of not giving a son in the absence of distress, the result being that 
the aot of adoption itself was valid, only the giver incurred blame. Vide notes to V M, 
pp. 161-162. 

4, The adoption of a son is made for spiritual purposes (i.e. it has an unseen reeult 
Just as heaven, the reward of performing jyotis{oma, is an unseen result ). Whatever' 
is enjoined or prohibited in connection with this object is subsidiary (aftpu) to it and forms 
one conneoted whole with it. What is an anga to a religious aot ( kratu ) is kratvartha 
( lioooiding to the Mlmausa ) and hence the prohibition is really kratvartha, Vakya is oua 
of the six means of correctly interpreting Vedic texts. 

B. A sou could be given in adoption in distress as Well as when there is no distress. 
ManU ( 0. 168 ) rostriats the giving to a time of distress. This must have some spiritual 
or unseen result, as in the Vedic lestrietion of unhuskiug the grains oi rice by mortar 
pestlei Niyaina is a teehsieal MlmansS term. Vide notes to Y, M. p. 169. 

V> K« 14 
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Bpn should be given in adoption^ in distress ) ; and therefore if this restrictive 
rule be violated, then one cannot secure the unseen result whieh is the urging 
motive ( prayojaka ) of the particular act ( viz. adoption here ).* Some 
however hold that the word &p<id ( ‘ distress ’• in Manu*s text ) does not^ 
serve the purpose of implying a prohibition ( of giving a son in adoption ) 
when there is no distress, but that word only conveys this that distress (apad) 
is an occasion ( on which a son may be given in adoption ), since the word, 
^ad cannot be construed as meant to exclude (only) the giving of a son in 
the absence of distress ( i* o* there is no parisamJchyd ), as such a con- 
struction would be liable to the faults of giving up the plain meaning and 
the like*- Nor can it be urged { as an objection ), that if dpad were only 
to be understood as the occasion* (of giving in adoption), there would follow 
the undesirable conclusion that sin would be incurred by not giving a son 
( in adoption when another is ) in distress ; for this passage ( of Manu ). 

1. Bo far Kllakantha shows that the Mit. is not right in calling the implied prohibition 
( of giving when there is no distress ) puruiiartlia and that if Mimansa is to be strictly 
followed it must be regarded as krah'artha so that action opposed to it would make the 
adoption itself invalid. Then ho puts forward the view of some that there is neither 
niyama nor parisamkhya in Manu's verse, but that verse is only permissive and puts forto 
the occasion when a son may be given. He does not refute this view and it looks probable 
that he approved of it. 

3. For the terms Niyama and ParisathkhyS vide notes to V. M. pp. 163-166. Vidhi pure 
and simple lays down what is unknown from any other ordinary I source of knowledge, such, 
as the text * one who desires heaven should perform jyotisloma ’. A Niyama restricts the 
performance of a religious act to one out of two or more alternatives and prohibits the rest 
e. g. the text * one should sacrifice on an even plot of land is a ’ niyama, as it restricts perfor- 
mance to even ground and prohibits performance elsewhere. A yarisamkliya is a permissive 
rule, it allows the doing of a thing, though it does not really enjoin it and prohibits the. 
doing of things other than those allowed ; 0 , g. tho text ' the flesh ol the five five-nailed ani- 
mals may be eaten’ is a pariaavikhya, since it does not enjoin the eating of flesh, it only per 
mits the flesh of five animals and impliedly prohibits the eating of the flesh of other animalSci 
A parisamkhya, is always liable to three faults. It has to give up the plain sense ( in the 
above the words read like an injunction that the flesh of five animals must be eaten i. el 
there is avarthatyUga ), we have to suppose that the text forbids the flesh of other animals 
( Which is not expressed in so many words ) and this implied prohibition is against what, 
follows human cravings after flesh ( i, e. there is prUptabadha ). The view of some writers, 
is that Manu’s verse does not contain a niyanta ( as in that case it would be a sin not to give 
a son in distress ), nor does it contain a pariaavikhya, which latter should not as far as pos- 
sible be resorted to as it is liable to threo faults. That verse is simply a definition of 
dattaka and nothing more. 

3. Certain actions were prescribed as always obligatory and certain others were pre- 
scribed for certain occasions ( nifnitla ). If both nitya and naimittika actions were not per- 
formed, sin was incurred, If Manu’s verse put forward apad as the occasion of giving in 
adoption, then by not giving a son in adoption in Spud, sin would be incurred. This objec- 
tion is raised against the proposition of some that apad is only a nimitta ( occasion ). It is 
answered in the words ‘this passage’ &c. i. e. the verse of Manu 'simply defines dattaka and 
contains no command ( vidhi ). 

• P. 108 ( text ). 
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edmply oonyeys the relation between an appellation ( MmjUS, here dattalca ^ 
and the object denoted by it and it does not lay down ( as a vidht, a positive 
rule or injunction ) the giving ( of a son in adoption ) on the • occasion 6t 
distress* 

As to what the saAie vndter { Tij&Shes'vara ) says on the subject of 
marriage, viz. ' in acting contrary to the prohibition against ( marrying ) a 
sickly girl and the like, one runs counter only to seen results, but the statui 
of being a ( legally married ) wife '{does follow *, that dictum also is refuted 
by this very reasoning 

Sadr^am (in Manu 9. 168 )i according to Medhatithi*, means' 
e^ual In family and qualities ’ and not by caste and hence even one of the. 
hsaiTiya class and the like tnay be a ^ttaka ( adopted ) son of , a bi!l» 
hmana and the like. According to Kulllkabbatta * tadri'am means 
‘ equal by caste And this ( view of KullVka ) is proper, since Tajnavalkya, 
after beginning the enumeration of all the twelve sons in the words ‘ the 
inurasa is one born of the legally married wife’ ( II. 128 ), concludes with the 
words ' this rule has been promulgated by me as regards sons of the same 
caste ( as the father’s ) A This will be made clear by means of two texts of 
S aiinaka to be cited later on. Vi jSanesVara also ( holds ) the same ( view ). 

He ( Vij^nes'vara ) also says that the prohibition that the eldest sop 
must not be given^ ( in adoption ) since the eldest son alone is the foremost 


1. YSj. ( 1, 63 ] lays down that one should marry a girl who is not diseased, who 
has a brother and whose golra and pravara are different ( from those of the bridegroom ) ' 
The Hit. on this comments that even if one goes through the ceremony of marriage 
with a girl who is his aapi^da or whose ( father’s ) gotra and pravara are the same as 
the bridegroom's, there is no valid marriage and the girl does not become his WiSryC. ( a 
wife ), but if one were to marry a siobly girl ( in spite of the direction of Yaj. ), a valid 
marriage takes plaoe and the girl is his iawful wife, only he runs counter to visible results 
( i . e. marriage with a sickly girl may cause worry and unhappiness and the children of the 
marriage may also suffer). This means that according to the Mit. the prohibition against 
marrying a sickly girl is piirui^rtha and not kratvarlha. Nllakantha seems to hold 
that it is kratvartha, 

a. MedhStithi composed a bhasya (commentary) on the Manusmrti, which is the oldest 
extant one. He flourished about 900 'A. D. Vide ' History of Dharmas'Estra ' pp. 938—276 

8. Kullukabhatta wrote a commentary on the Manusmptl, which is'the most widely 
known of all commentaries of Manu. He flourished about 1150—1360 A. D* Yid^. 

‘ liistory of Dharmas'Estra ' pp. 869—368. 

.,,i. Dattaka is one of the twelve sons and so VSj. is thinking only of a tajadya 
dallaka,' This is the reason why Nil, says that Kullfika is right. 

8. This passage of the Mayukha up to the word * sarvam ’ below is referred to in 
7 Bbni; 321 at p. 224. Vide also Tukaram v. Babaji 1 Bom. L. B. 144 at p. 163 
ddd V'yaa Chimanlal v. Banickandra 94 Bom. 307 ( P. B. ) at p. 875. It, 

has now been held that the prohibition as to the adoption of the oldest son is only admoni* 
tory, Vide 7 Bom. 221 and 2 Oal, 365, 
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( or the primary ) agant in effecting the purpose to be served by the birth of a 
■son as said in (Mann 9* 106) 'a man beoomes putrin (one who has got a son) 
the moment the eldest son is born to him affects only the giver ( of the 
son ) and not the acceptor ( of the son ) ^. ( Nil. refutes the view . of the 

Mit. ). This prohibition might indeed have affected only the giver, if 
this ( text, Mann 9. 106 ) did really prohibit the gift of the eldest son ( in 
adoption ). But it contains no such ( prohibition ), since there is no reason 
(to understand the text in that sense) and since the word putt^lbhav<ttt, con- 
veying as it does that he becomes a putrin, is simply meant to assert that 
the debt (.that a man owes to his ancestors ) is paid off ( by the birth of the 
.first-born son ). On account of this ( interpretation ) the latter half ( of 
Manu 9* 106 ) ‘ he ( the father ) becomes free from the debt of pitrs ( anoes- 
tors ) and therefore ha ( the eldest son ) is entitled to ( receive ) the whole 
( wealth ) from him ( the father ) ' is well construed ( or connected with the 
first half )• Samam ( in Manu 9- 106 ) means ‘ the whole wealth 

Only a male * can be a dattaha ( adopted ) and not a girl, because 
the pronoun Bah ( he )# occurring in the passage ' he should be known as the 
son given * ( Manu 9. 168 ) that conveys the relation between a term ( daU 
ttynui i. e. dattaha ) and the object denoted by it, can refer only to a male 
of the same caste ( as that of the person adopting ), who. ( male ) is the oh* 
jeot of the action of giving away on the occasion of distress, the gift being 
made by the parents and affection and water being the accompaniments 
( guna ), just as the word ( the pronoun ) tam in ' one should perform the 
initiation ( upanayana ) ceremoney on a brahmana of eight years* and one 
should teach him ( the Veda ) ’ refers to one on whom the initiation ( upOn 

1. The view of the MU. discussed above follows immodiately after the words about 
not giving a son when there is no apad. The words are * anSpadi na deyaii, daturayaiii 
pratisedhah* tatha ekah putro na doyah...tathSn 0 ka-putra-sadbhavepi jyestho na dcyal^'. 
The Mit. does'not expressly say that the prohibition against giving the eldest affects the 
giver only, but Nil. from the context holds that the Mit. meant that. The BalambhattI how- 
ever explains the Mit. differently, A man was born under three debts, one of which due to 
his pitrs ( foiefatheis ] he paid'oS by begetting a son (vide Tai, S. VI. 3. 10 5; Ait 
Br, Vll. 13 )• Paying off tho debt of the ancestors and saving the father from put hell 
( Manu. 9. 188 ) were the purposes served by a son. 

2. In Oa‘ngabai ~'f,*Anant I. Xj.B. 13 Bona. 690 the adoption of a daughter by a brahmans 
was held_ invalid after referring to the opening paragraph on adoption up to 'both should 
give * (p, lOi above). Another vexed question has been the adoption of daughters by nctikins 
(dancing girls). In Mathura v. Esu 4 Bom. 545 West J. held that the custom of 
adopting daughters cannot be leoognised in the case of naikins by the courts of law and 
such adoption confers no right on the person adopted. This was followed in Tara v Nana 
14 Bom. >90 and Sira Naikin v. Badha 37 Bom. 110. But the Madras High Court 
in Venku v. Mahalinga 11 Mad. 393 held that courts could recognise tho custom of 
adoption of daughters by naikins and the court dissented from 4 Bom. 645. This was 
followed in 12 Mad. 214. But vide Sanjivi v. Jalajakshi 24. Mad. 229, 

• P. 109 ( text ), 
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nayana ) rite is performed, who is a brahmana of eight years and a mtde.* 
This reasoning refutes the dietum of some that the word dattrvma end- 
ing in map ( i. e. ma ) according to the rule of ( Pgnini IV. 4. 20 ) " the 
affix map is invariably added in the sense of ‘ effected or brought about ’ to 
a formation ending in tm* " expresses also a girl given away to a bride- 
groom ( in marriage ) or to another ( in adoption ), since ( in her case also ) 
there is no distinction as to the fact of being brought about by gift. 

S aunaka speaks of the mode of accepting a son ( in adoption ): — 

I, S^aunakaj will now expound the excellent ( mode of ) adoption. One 
having no son ( male issue ) * or one whose eon ( male issue ) is dead, 
having observed a fast for the sake of ( adopting ) a son, having made 
gifts of a pair of wearing garments, a pair of ear-rings, a turban and a ring 
to an gcBrya ( priest ), who is a thorough master of the Vedas, a devotee 
of Visnu and who is religiously disposed, and having brought a bundle of 
kus*a grass and fuel-sticks of the palas'a ( Butea Prondosa ) tree, having 
summoned his relatives and kinsmen and having feasted them and 
specially brShmanas, having performed the whole of the details ( tantra ) 
of the rites commencing with anvadhana ( placing of fuel-sticks on 
the consecrated fire ) and such other rites as purification of the clarified 
butter ( by passing two blades of kus'a grass through it ) and having gone 
before the giver ( natural father of the boy ), he should cause a request. 


1. For supporting his proposition that only* a male can be adopted, ITllalEan^a cites 
aparallel basad on a Vedio text. Upanapana ( initiation for Vedic study ) is performed 
only in the case of males, so adoption also should be couflned to males. Vide 
Apastambagrhya IV. 10, 2 and Sudars'anSoarya’B commentary thereon for the Vedio 
text ‘ aatavarf^am * &c. The general rule is that the number and gender of a word 
are not to be insisted upon as in the well-known example * he cleanses the cup *, where 
though the singalar is used all cups are to be cleansed. But in certain oases the gender 
of a word is to b3 insisted upon as laid down by* Jaimini in IV. 'I. 17. The word guna 
( subsidiary matter ) is used in a technical sense. Vide notes to V. M. pp. 168-169. 

2. rK is affixed according to Pinini ( III. 3. 88 ) aud has vic then added on. 
The word dattrima, according to Paniui means * brought about by gift *, which . may 
apply to a male as well as female- Just as a 'Son is dattrimu because his status ( as 
adopted son )'iB brought about by the action of giving, so a girl adopted by another or 
married by another may also be called dattrima. since 'her status as bride or as adopted 
daughter is equally brought about by the act of giving. This is the reasoning of some^ 
Nil, says that this is refuted by the parallel example of upanayana. 

3. The tword putra stands for son, grandson aud great-grandson. In ffanmant 
V. Bhimachanfa I, L, B. 12 Bom. 105 it was held that an adoption by a childless 
Hindu is valid even though his wife be pregnant at the time of adoption and even if 
she later gives birth to a sou. In Qopctl v. Na?'ay( 2 ^ 12 Bom. 329 it was held that an 
unmarried man may adopt. In Bharmappo v, XJjjct^igciudti 46 Bom. 465 (=23 Bom. L. R. 
1320 ), after referring at p. 469 to the texts of Atri, ^lanu and S' aunaka and to Mandlik’a 
translation of tiptUta ( at p, 460 ) it was held that a man having a grandson disqualified 
front Inheritance owing to congenital and incurable dumbness cannot adopt' a son and that 
there is nothing in the Vyavaharmayukha to lend support to the view that he can adopt. 
Yi^e Nogdiiimctl v. Sciiikarappa 54 Mad. 576, §85 which dissents irom 46 Bom. 466. 
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to be made to him ‘ give me your son. * The giver being capable at 
making a gift ( should give his son ) with ( after reciting ) the five ( /I 
verses ) ‘ ye yajnena ’ ( Egveda X. 62. 1—5 ) and ( the adopter ) 

having taken ( the boy ) with both his hands after repeating the wumfiia 
* devasya tv5 * ( Vaj. S. 23. 3, KSthaka S. I. 2,1 &o. ), having inaudibty 
repeated the verse { ‘ *afig5d-angat &c. ' * and smelt the top of 

the boy's head ; having decked with clothes and the like the boy wh^ 
bears the appearance ( or resemblance ) of a son ( of the receiver's body ), 
having brought him in the middle of the house to the accompaniment 
of dancing, singing, instrumental music and benedictory words ; having 
cast into fire according to the s'astra offerings of boiled rice with the 
' yastvB hrda ( Eg. V. 4. 10 )i with the pk ‘ tubby am agre * 
Eg. X. 85. 38 ) and ( offered ) five oblations of rice with each of the 
iht beginning with ‘ somo dadat ’ ( Eg. X. 85. 41 ) and having per- 
formed the hovtut to ( Agni ) svistakrt^ ^ he ( the adoptive father ) 
should finish the rest ( of the rites ). Among Brahmapas the adoption 


1. The first half of it boonri in S'atapatha Br. 11. 9. 4. 8; the whole ooouis In the 
MinaTSgrhya 1, 18. 0, which adds that the father after returning from a journey and haring 
smelt the top of the son's head, should mutter it. It occurs in the Nirukta ( III, 4) al^o. Tide 
Bhagtcem Singh v. Bhagwan Singh 17 All. 294 at p. 386 whore Edge C. 7. prefers BUhler’i 
translation ‘ he should then adorn the child which (now) Tesembles a son of the receiver's 
body' to Mandlik's translation ( p, 52) 'having with clothes and the like adorned the boy 
bearing the reflection of a son'. Vide p. 376 where Handlik's translation of S'aunaka's text 
quoted in the Vyavaharamayukha is cited. 

2. Boma to Svistalert is the one offered to firg ( Agni ) called Svistakrt at thS 
termination of a saorifioial act. It has been held that the dattahoma is not absolutely 
necessary for the validity of an adoption even among biahmanas if the adopted bo^ 
belongs to the same gotra as the adoptive father. Vide Bal Oangadhar Tilah v, 
Shriniwas L, B. 49 I. A. p. 135 at p. 150 ( = 39 Bom. 441 ), Oovindayyar v. Dorasami ll 
Mad. 5 ( P. B. ), Sheolotan v. Bhirgun 2 Patna L. J. 481, Oovindaprasad v. Binddbai 49 
Bom. 515 ( = 27 Bom. Ij. B. 865 ). In this last case tho 'adoption 'of 'a boy of a different 
gotra by a Kanoj Brahmana's widow without dattahoina was held invalid. Where the 
actual giving and taking took place daring the lifetime of the adoptive father, tfiti 
dattahoma whore necessary may bs performed after his death by his widow or another persbti 
( vide Venkata v. Subhadra 7 Mad, 648, MandavUli Seetaramamma v. Antavilli Suryanara- 
yana 49 Mad. 969). In Sri Sri Chandrameda v. Sri Muktamala 6 Mad, 20 it was held 
{hat among Ksatriyas in the Madras Presidency an adoption without dattahoma wiii 
valid ; but in Banganayakamma v. Altoar Setti 13 Mad. 214 at p, 219 it was held th'dl 
dattahoma would be necessary for the viilidity of an adoption among Kdmatis ( or vais’yas ). 
In Mahashoya Shoshinath ■ v. Shriinati Krishna Soondari L. B. 7 I. A. p, 250 tho Privy 
Council observed ( p. 255-56), ‘ Tbo mode of giving and taking a child in adoptloh 
oontinnes te stand on Hindu law and Hindu usage and it is perfectly clear that among the 
twice-born classss there could bo no such adoption by deed, bsceuse certain roligioils 
ceremonies, the dattahomam in particular, are in their case requisite. This was ak 
obiter dictum since the point there was whether among s'adras there could be a valid- 
adoption by mere deed without actual giving and taking. Still being tho dictum of 
the highest tribunal for India it is entitled to groat respect, 

• P. 110 ( text ) 
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of a son should bo mads from amongst the aetpindaB^ or in the absence 
of them ( aapindaa ), one who is not a sapin^ ( may be adopted ), 
but ( one ) should not adopt ( a son ) from elsewhere ( i. e. from 
another caste ). Among hsatriyas, ( one ) from their own caste or one 
whose gotra ia the same as that of the ( adopter’s ) preceptor^ ( should, 
be adopted )j among vaia'yaa ( one ) from amongst those bom in the 
Vaisya caste and among a'udTaa ( one ) from among the a'udTa castes 
( should be adopted ) In the case of all the varriaa ( the four castes ) 
from their respective castes only ( are adoptions to be made ) and not 
from a different ( caste ). And a daughter's son and a sister's son are 
given in adoption to a s'adra also. One having an only son ** should 
never give in adoption his son* By one having several sons the giving 
in adoption may assiduously be resorted to. A brShmBna ( should 
adopt ) after bestowing on his priest a daJeaina ( gift or fee ) accord- 
ing to his ability I a king ( after bestowing ) even as much as half ( of the 
yearly revenue ) of his kingdom,* a vaisVa three hundred coins, a 


1. The Mit. on Vij. I, SS daflnea the meaning of sapipda in connection with the 
topic of marriage and on YS], I, S3 eots out the limits of Sapipda relationship. The Mit’ 
ll^B down the general proposition that wherever the word sapip^ oconrs, connection 
t|irougb particles of the same body directly or mediately has to be understood. Saptif^a rela- 
tionship plays the most prominent part in three topics, viz. marriage, inheritanoo and succession 
and Siauea (impurity on birth aud death). For a translation of the hlit. passage on aapinda 
yide Lallubhai v. Mankuvarbai 2 Bom. 388 at p. 128, Lallubhai v. Cossibail I., A.312 
at p, 232 = 5 Bom. 110, 119 and Ktaserbai v. Himsraj 30 Bom. 431 ( F. C. ) at p. 443* 

The passage from ‘ Among brShmapas &c ’ to ‘ sister’s son are given in adoption 

to a s'odra also ’ is quoted in 17 All, 294 ( F. B. ) at p. 376 and in 9 Had. 44 at p. 51 
(.where it is said that the Dattaka-mimSiisa and Dattakaoandrika add one half verse vis* 
brShmanSdi'trayc nasti bhagineyah sutabi kvacit’. 

2. According to the As'valayanas'rautasutra I. 3 and the Mit. ( on Yaj. I. 53 ) 
k^triyas were supposed not to have special gotros of their own and it is laid down that 
their relations are regulated by the gotras of their purohita (family priest). It is howovei 
noteworthy that As'valayana (S'r. S. VI. 15 ) himself gives MSnava, Aila and Faururavasa 
as the pravaras of k^triyas. For the fneauing "of .gotra vide Apnstamba Dh. S. II. 6. 11* 
15 in S. B. E. Vol. II. p. 126 n. and Kalguvda v. Somappa 33 Bom. 669, 682-683. 

3. In Tiikaram v. Babaji 1 Bom. h. B. 144 ah adoption by a woman who was a Tilail 
( inferior Lingayat ) of a boy who was a Kidvadi or Maliratta was hold to be valid, 

4. At one time courts hold that the adoption of an only son was entirely null 
and void, vide Lalcehmappa v. Bamava 12 Bom. H. C. R. i62, 376, Waman v. Kriahnaji 
14 Bom. 249 ( F. B. ), Baaawa v. Lingangavda 19 Bom. 428 (where all texts and authorities 
are elaborately discussed ); but now all High Courts hold that such an adoption is valid. 
Vide Sri Baluau Qurulingaawavii v. SiiBalusa Bawalaltahmumma L. R. 26 I. A, 113 
( =22 Mad. 398 ), liadha Mohun v. Hardai B'M 21 All. 460 ( F. 0. ), Vyaa Chimanlal v. 
Vyaa liamachandra 24 Bom. 367 F. B. iit p. 376 ( = 2 Bom. D. B. 163. ) 

5. The D. M. explains ‘ half kingdom ’ to mean half of the yearly revenue of the 
kingdom and ‘ sarsvaaca ’ ( all wealth ) to mean the whole of' a year’s income . This see.ms 
nasonable. 

*P. Ill { text ). 
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s'adra even the v?hole ( of his yearly ) wealth ; if he be unable { to pay 
so much ) according to his ability. 

Chdydvahaham ( bearing the appearance or reflection ) means 
‘ similar to DauHitro bhdgineyaa'a ( a daughter’s son and a sister's 

son ). Just^ as in the passage ' he ( the sacrificer or the adhvaryvi 

1. This is among the most difficult passages of the Vyavaharamayniffia, containing as it 
docs a highly technical discussion of Furva MimSusa doctrines. For detailed explanation of 
various terms, vido notes to V-M. pp. 173-177. The Maitravaruna is an assistant of the hotr priest 
in sacrifice, whose business it is to loudly repeat the praiaas (directory formula) each as 'holii 
yakast’ &c.' A staff is given to a sacrificer when he is initiated for a sacrifice. This effects a 
sathikara (purification) of the sacrificer. The staff is a thing that already exists [bhuta ) ; but it 
serves a future purpose also ( i, e. it is a bJiairyttpyogi ). The staff is given to the Maitra- 
varuna by the adhvaryu ( or the sacrificer, according to some ) for holding firmly as said 
in the sentence ‘ he gives a staff to the maitravaruna ’. What is of use in future or what 
is to be accomplished is called bhavya. In the sentence ' one desirous of heaven should 
offer a sacrifice ’ the real meaning is 'by sacrifice heaven should be accomplished’ i. e. 
heaven is the object or goal ( bhavya ) to be accomplished and is put in thc' accusative case 
( ydgena svargarh bhavayet ). So it may plausibly be argued that, though the staff is 
already existing ( bhuta ), it is of use to the Maitravaruna and is put in the accusative 
case and so it is the blidvya (the object to be accomplished, the principal thing). But 
this is not correct. Vide JaiminI IV. 2. 16-17 tor a discussion. There is another sontencs 
‘ the Maitravaruna holding the staff repeats the praigas ’ i. e. the staff serves him as a 
support when loudly repeating praigaa. The dative case { in maUrd,varut}Sya dan^am 
&o. ) shows that the intention is to regard the Maitmvaruna as the principal ( pradhSna ) 
factor in this sentence and not the staff. The giving of the staff effects a samskaia in 
Maitravaruna and therefore that is the vidheya ( the matter enjoined ) in this sentence. 
This reasoning is extended to the words of S'aunaka that a daughter’s son and a sister s 
son are given to a s'udra. ■ Here also there is giving ( dana ) as in the sentence ‘ ho gives 
the staff ’ &o. and the word s'udra is put in the genitive case which has the sense of 
dative. Therefore s'udra is like Maitravaruna the principal factor ( pradhana ) -in this 
sentence and the bhavya. The gift of the daughter’s son and sister’s son is the vidheya 
( what is enjoined ) with reference to s'adra, the idea being ‘ dauhitrabhagineyadSnena 
s' udram bhavayet ’. The Vedas lay down for all ( including s'udras) the duty of paying 
off the debt due to the ancestors by means of sous. So it follows as a matter of course 
that a sonlesB s'udra should adopt a son. Therefore the words ‘ a daughter’s son Ac 
are not to be construed as prescribing adoption for s'udras ( as that is already known ), 
but they lay down a restrictive injunction ( a niyavia vidhi ) for a s udra that he is 
to adpot a daughter's or sister’s son if available. S'udra being the principal ( ) 

is the bhavya and the dauhiira and bhagineya are the fie?a since they serve the purpose 
of the s'udra by enabling him to pay off a debt. For s'esa and s'esin vide Jaimini 
III. 1.2-6. The vidheya ( thing enjoined ) is the gift of the two. It is a restrictive rule 
and its province is dauhitra and bhagineya and not sildra. It is possible for a a udra ' to 
adopt any one whether davMira and bhagineya or not. But if this sentence is 
taken as a niyamavidhi he must first choose the dauhitra or bhagineya, that is the text 
means ‘ dauhitrabhagineyau eva s'udrasya If this were not accepted, then the text of 
S'aunaka would have to be construed as dauhitra-bhagineyau s'udrasya eva ’ ( daughter's 
son and sister’s son are to bo adopted by the s'udra alone ). This would make ths 
sentence a pariaamlchya, ( allowing the adoption of the two to sTidras but forbidding 
it in the case of members of the regenerate classes ), which is to bo resorted to only if 
no other construction is possible, as it is liable to three faults (explained above p. 106n, 2)< 
It is always better to construe a passage as a niyama than as a parisadihhya. Uenos 
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priest ) hands over a staff to the maitrdvaruna although it is possible 
to regard the staff as the bhavya ( the principal factor or goal ) since it is 
an already existing thing and is of use in the future, yet the maitravaruna 
himself > who serves a purpose in future as the agent of the act of repeating 
the pTaisas as said in the passage '(the mitrSvaruna) holding the staff repeats 
the praisM is expressed to be the bhavya by the dative form ( viz. 
tnaitrdvarundya in the passage first quoted ), similarly here also ( in the 
text of S'aunaka ‘ the daughter's son &c- ’ ) the s'vdra himself, who has not 
paid off the debt ( to his ancestors ). is the bhdvya on account of the 
possessive case ( i. e. sSdrasya ) that is used in the sense of the dative, 
he being the t'vfin ( the principal whose purpose is to be served by another) 
with reference to the daughter’s son and the sister's son ( that are s'esa. i. e. 
serve his purpose ). Hence those two themselves ( daughter's and sister’s 
son ) being the vidheya ( what is enjoined ), it- follows also that ( in 
the passage of S'aunaka ) they two alone are the province or subject matter 
of the restrictive rule ( niyamavidhi ) in the form ‘ daughter’s eon and 
sister's son alone ( are to be adopted ) by s'tdra ’, while the s'udra not 


Kll. oonstruas the text as a lastrictiTe rule ( niyamaj. How difficult this passage Is 
may be understood from the suggestion of Hr, Qharpure to take ' vidheyatveua ’ as 
equal to ' vidheyatvSbhavena ’ ( tr. p. 72 n. 7 ). It is rather strange that in Vyai 
Chimanlal v. Vyaa Bamchatidra 24 Bom 473 a^ p. 480 it is said that the V. H. is 
opposed to the adoption by the regenerate olassos of the daughter’s son and sister’s son 
and in Oopal Narhar y. Banmanta Oanesh I. L. R. 3 Bom. 273 atp. 280 there is 
an elaborate discussion on this point, the conclusion reached being ’ we see no reason 
for supposing that he intended to relax the inteidiotion of such adoptions by brahmanas, 
ksatriyas and vais'yas.' It is submitted with great respeot that this is wrong. The Y. M. 
approves of what is said in the Dvaitanirnaya by S aiikarabha^to and in the Dvaita* 
nirpaya it is expressly said ( vide notes to Y. H. p. 180) that brahmanas and others 
can adopt the daughter’s or sister's son. In 17 All. 294 (F, B.) it was held that the Benares 
school does not prohibit the adoption by tho three regenerate classes of the daughter's or 
sister's son, or mother’s sister's son but this was over-ruled in Bhagwan Singh v. Bhagwan 
Singh 26 I. A. 153 ( =21 All. 412 ), where tho adoption of a mother's sister’s son by a 
ksatriya was hold to bo absolutely void. Aocordiug to all High 'Courts in India, it may 
be taken as settled that the adoption of these i three ( daughter’s sou &a , ) by the three 
regenerate olassos is forbidden. Yide Muasummat Sundar y. Muaawnmat Parbati 16 I, 
A. 186 ( Allahabad ease ), Gopalayijan v. Baghupatiayyan 7 Mad. H. 0. B. 259i 
Bhan y, Bari 25 Bam. L. B. 411, Walbai y, Beerbai 31 Bom. 1491 ( mother’s sister’s 

son ). But there are several deoisions holding that the adoption of a daughter’s son or a 
sister's son may bo valid by custom even among brahmanas. Yide 14 All, S3 ( adoption 
of sister’s sou by Bohra Brahmins of North West Provinces }, Gouiri v, Shivram' P. 
1894 p. 80 ( adoption of daughter's son among 'Havik brihmapas of Canara ), Manjw 
nath V. Kaveribai 4 Bom. Ii. B. 140 ( adoption of a sister’s son among Barasvat BrShmapas 
of Canara ), Vayidinada v.' Appu 9 Mad. 44 F, B. ( adoption of daughter’s .or sister’s, 
son by brahmanas of South 'India upheld ), Visioasundar v. Somasundara 43 Mad. 870 
( adoption of a daughter’s son among brahmanas of the Andhra or TehtgU' country ), 
Stmdrabai v. Banmant 34 Bom. L, B. 802 ( s 56 Bom. 298 ) where the adoption of a 
daughter’s son by a Deiastha Smarts, brahmana of Dhar war was upheld on the ground of 
euitom, 

V. 16 
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being i-he vidh«ya (^vhat is enjoined), in that passage cannot possibly be the 
province of a niyama. If the text (of S^aunaka ‘ daughter's son &c ’ ) were 
explained as * the two ( may be adopted by s'&dra onlyj ’ the ( undesirable) 
consequence would be that there would be a poTieankhya ( implied exolu* 
sion inferred from a permissive rule ) in the case of brShmanas and others 
w;ho also { like the s'ldra ) are ( with reference to.' the act of 

adoption that serves the purpose of all and is therefore s'e^a ). 

Therefore the daughter’s son and the sister's son alone are the principal 
( adoptees ) for a s'^Udra. Failing them, any one else of the same caste 
( may also be adopted ), since the same author himself ( S aunaka ) says 
* among s'ldras ( one ) from among the s'fdra castes Nor ( can it bo 
urged that this word ( caste ) should be so narrowed down as to bo 
limited to only the daughter's son and sister's son ( of a s'^ldra ), since the 
status of being a daughter's or a sister's son and that of belonging to the 
same caste are not co-existent and since the { undesirable ) conclusion would 
follow that in the same smrti ( passage ) a general rule will have to be 
regarded as redundant. 

And this matter has been expounded in the Dviatanir^aya^ by my 
revered father , To the same effect is the usage of the t'iepaa ( cultured 
or '.respectable people ). 

Thus the right of * thejs^ffdra ( to adopt ) being^ established like that 


' 1. Koi caa it bs urged &c, — In this Nil. anticipates an objection and meets it, 
B'aUnaka gives a general rule ( aanianya vakya } that among s'ddras adoption should be 
irom among s'udia castes ; he also gives the particular rule that a dauhitra and bhSgineyu 
are for s'udra ( which has been construed above as a restrictive rule ). These two must 
be so construed as not to oondict. That can be done by saying that a s'ndra can only 
adopt a dauhitra or lihSyineya who is oi the same caste with him and that he cannot 
adopt anyone else even oi his own caste. Nil. does not accept this and gives two reasons. 
An upasamhara ( narrowing down at one sentence to another ) is possible only when 
the two sentences stand in the relation of general proposition and particular proposition. Vide 
Jaimini III. 1. 26-27. But the above two sentences do not stand in that relation. 'When 
intCr-marriages were allowed a s'udra’s daughter or sister could have married a person oi 
a higher caste and his dauhitra or hhaginega would not have been a s'ndra but oi a 
mixed caste. Nil. gives another reason also for rejecting the narrowing down. If a s'ndra 
cannot adopt anyone oi his own caste except dauhitra and bhSgineya, the general rule 
oi B'atmrka ( viz, among s' udras one from the s'udra castes) becomes useless. Therefore to 
give free scope to both rules one should construe that for a s'udra the principal adoptees 
are dauhitra and bhdgineya and lailing them any s'udra. Vide notes to Y. H. pp. 178-179. 
This passage has nothing to do with the fault called vakyabheda as Mr, Gharpuis 
supposes ( p. 74ff, 1 ). 

2. The Dvaitanirnaya is a work of S'aukarabhatja, the father of Nil. which contains 
discussions in accordance with MlmamsS priqciples on various knotty points of dhartaa' 
iastra. I'or a full account vide my paper on the work in the Annals of the Bhandarkar 
Institute, vol. 111. part 2, pp, 67-72, 

; P. 112 ( text ), 
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of the Ni^da^ who is a chief ( to perform Baudra Bacrifice ), the dictum 
of the S'uddhmveka, that the s'ldra is not entitled to make the adoption 
of a son, which is accompanied with homd* that is to be performed with 
the Vedio mantras, is refuted. The koma with vedic mantras should, 
however, be performed by him ( by the b'^dra who adopts a son ) through 
a brahmana, since Faras'ara ( 6. 63—64 ) says : 

He for whom a fast, a vrata ( certain penance or act vowed to be 
done ), a homa, ablation at a holy place, muttering of prayers and the 
like are performed by brShmanas, secures the fruit ( the merit ) 
thereof. 

SmSrta* and HarinStha also say the same thing. As to what FaiSs ara 
himself says ( 12. 39 ) : 

That br&hmana, who for the sake of daksina ( gift of money or fee ) 
offers oblation into fire on behalf of a s'sdra, would become a s'tdra, 
while the s'sdra ( for whom he offers) would become a br&hmana 
that, according to Madhava,^ propounds that the merit of the rite goes to 
the s'ldra and the brahmana incurs sin* 

Even a woman is entitled like the s'ldra to adopt, since there is a text 
‘ women and sBdras have the same rules of conduct ’ (prescribed for them).® 
Vasistha® ( Dh. S. 15. 1—9 ) says “ man produced from seed and blood 

1. The Nisidaslhapati-hyilya ia a well-known one- Vide notea to V. M. p. 181. 

A Nisida waa the oflspiing ‘of a brahmana from a a'udia woman ( Kann X. 3 ) and so 
belonged to a mixed caate. In speaking of the Bandra isti '( sacrifice ), the Veda says that 
a Hi^da-athapati should ba made to perform that sacrifice. Jaimini ( VI. I. S6--S8 ) 
establishes that only members of the regenerate classes are authorised to perform vedio 
sacrifices. Therefore a guestion arises whether nisadasthapati [ who is to perform Baudra 
sacrifice ) means the chief ( sthapati ) belonging to one of the three higher castes who rules 
over nisSdas or one who ia a chief and also a nisada. The conclusion is that on account 
of the express words of the Veda, it is the chief of the nifada caste who is meant, though 
he is not authorised to perform Vedio rites in general. Vide 7aimini VI. 1. 61. A 
s'udra also on account of the express words of 8'aunaka is entitled to adopt. The S'ud^l- 
viveka ia a work of Budradhara, who flourished between 1426-1460 A. D. Vide ‘ History- 
of Bharmas'astra’ pp. 893"397. . 

2. In hidramoni v. Beharilal L. K. 7 'I.A. 24 ( adoption among s' udtas of Bengal ) 
it was said that dattahoma was not necessary among s' udras and that the latter may be 
performed through the intervention of -a br&hmana. Vide also Bavji v. LOrkihmiboi 11 
Bom. 381 at p. 393. 

3. Smarta is an a appellation of the great Bengal writer Baghunandana. The work 
referred to is his Sambandhatattva. Harinatha is the author of a large digest on dharma- 
B'Sstra c?.lied Smrtisara. The text of ParSs^ara and the Mayukha thereon are guoted in 
Aimaram v. Madhorao 6 All. 276 ( F. B. ) at p. 281. 

4. Madhava is the famous minister of the great Vijayanagara emperors Bukka and 
Harihara, who wrote numerous works. The work here referred to is his commentary on 
Faras'ara ( Vol. II. part 2 p. 20 ). 

6. ‘ Women and s'udras Ac. ’ — Vide Menu IX. 18 and Baud. Dh. S. IV. 6. 4. This rule 
applies only where a woman performed a religious act independently by herself. She was, how- 
ever, authorised along with her husband to take part in vedic rites. Vide Jaimini VI. 1. 17. 

6. The whole of this passage from Vasistba ( except the last sutra) is translated in 

Oanga Sakai v. Lelthraj 9 All. 253 at p. 800. The passage from ‘ man ’ to ‘ permission * 

is quoted in Tujsi Bain v. Bef\avi Bal 13 All. 328 at p, 338 and 30 Cal, 965 at p, 972, 
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oweB his birth to bis mother and father. ( Hence ) the mother and the 
father have power to give, to sell or to abandon him. But one should not 
give or accept an only son^; for he saves a man ( from pvit hell ). A 
woman should neither give nor receive a son ( in adoption ) unless with the 
permisBon of her husband.^ One about to take a son in adoption should, 
after having invited his kinsmen, having informed the ruler® (of the intended 
adoption ) and having performed a honn in the middle of his house with 
the vydhrti$, take ( in adoption ) only him who is closely related and 
who is a kinsman not remote (in habitation and speech).* If a doubt arises 
( as to the family and qualities of the person to be adopted ), he (the person 
desirous of adopting ) should treat one whose kinsmen are in a remote place 
as if he were a B'udra ; for it is declared (in the Brabmana works) that by 
means of one ( son, aurasa or adopted ) he ( the adopter ) saves many . 
If, after a son is taken (in adoption), an awasa son is born (to the adopter), 
he ( the adopted son ) shall be the recipient of a fourth share^. " 

1.. ‘One only son ' — In the printed Vasistha Dh. S. .we read ' for he is (required) 

to eontinue the line oi his ancestor's in place oi ‘ for, ho saves Ae. This tost was very much 
discussed in several cases in connection with iTaimini's rule that certain' texts containing 
the statement of a reason are merely recommendatory. Vide Beni Prasad v. Sardai BiM 
U All. 57 ( P. B. ) at pp. 7i2-73 and Badha Mohan v, Bardai bihi 21 AU. 4G0 { P. C. ) 
at p. 489 for discussion of Jaimini. Taimini’s rule is contained in what is called the 
hetuvan-nigadSdhikarana ( I. 2. 26-30 ). Vide also 22 Mad. 398 ( P. 0. ) at p. 425. 

2. This text of Vas. has given rise to varying interpretations. According to the 
Battaka-mlmaiiisa, a widow cannot adopt at all as her husband's permission cannot be had 
at the lime of adoption. Others hold that the widow can adopt, if the husband gave her 
a uthority to adopt. The Madras decisions hold that the words ‘ consent of the husband ’ are 
only illustrative and a widow can adopt also with the consent of the sapin^s of the husband. 
The May ukha holds that a widow can adopt a son or give her son away oven in the absence 
oi the husband's consent provided he has not prohibited her from doing so. Vide for this 
passage VMhoba v. Bapn 15 Bom. 110 at p. 131 ( where Mandlik’s translation ‘ her father’ is 
regarded as eorreot and relied upon ) and Bangnbai v. Bhaqirthibai I. L. R. 2 Bom. 377 at 
p. 380, the Collector of Madura v. Mootoo 12 Moo. I. A. 397 at pp. 435-430 and Bajah 
Yentcalappa v. Banga Eao 89 Mad. 772 at p. 776. 

3. Vide Narhar Govind v. Naraijan I, Ij, B. 1 Bom. 607 where it was held that 
the sanction of Government to an adoption by a Kulkarni or his widow is not necessary 
to give validity not has Government any right to prohibit or otherwise intervene in such 
an adoption. Vide also Balaji v. Daito 4 Bom. L- R. 702 ( = 27 Bom. 76 ). 

4. This has been interpreted in Bombay as meaning that ho takes ^ of what the 
aurasa takes and not of the whole estate i. e. the adopted son takes .1 and the subsequently 
torn aurasa son 4 . Vide Giriapa v. Ningapa 17 Bom. 100 at p. 101 where this text is 
quoted and also the remarks of the V. M. a little later on about the Dvydmusyayana ( at p. 
116 text ), Vide also Bhoiida v, Appaji P, J, 1893 p, 6, Titkararn Mahadu v, Bamchandra 
49 Bom. 072 = 27 Bom. L.R.921 (where it is held that there is no distinction in respeot of the 
share even among s'udras). In Bala Krishnayya v. Yenkata Triambakam 43 Mad. 398 it 
was held in a suit for partition brought by the father and the aurasa son against the pre- 
viously adopted son that the adopted son would get ^ , the father and aurasa son 4tha each. 
But in Perrazu v. Subbarayadu 48 I, A. 280 ( = 44 Mad. 650 ) the Privy Council held that 
among s udras in Madras and Bengal an adopted son shares equally with au after-born aurasa 
son, as the Dattaka-candrika says. Vide Asila Mohon v. Niroda Mohon 20 C. W. N. 901, 

•p. US (text). 
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The permission of the husband, however, is ( required ) only for a 
woman whose husband is alive, since it ( permission ) serves an evident ( or 
visible ) purpose; but in the case of a widow, it ( adoption ) takes place 
even without it ( i. e- without husband's permission ) with the assent of the 
father^ and failing him with that of the jUdti ( kinsmen ). Hence it is that 
YSjnavalkya ( I- 86 ) lays down woman’s dependence on her husband with 
reference to a particular state alone (viz. during marriage and his life): 

The father should guard the unmarried daughter, the husband when 
she is married, ( her ) sons in her old age ; failing them ( sens ), their 
kinsmen ( should guard a woman )- A woman has no independence at 
any time. 

In the absence of him ( the husband ) or when, owing to old age and 
the like, he is unable ( to protect her ) there is dependence ( for her ) also 
on the sons and the rest. By KStyfiyana also the assent of the father, bus* 
band and the like has been stated with reference to particular states ( of 
a woman ) : 

Whatever acts for the benefit ( of her soul ) after her death a woman 
does without being permitted by the father, 'the husband or the son brings 
no fruit to her. 

Aurdhvadthikam ( in KstySyana’s text ) means ' having reference to 
the other world ’. Therefore that permission of the husband which follows ( as 
a matter of course as a requisite) in a certain condition (viz. when he is living) 
is merely re-iterated in this ( passage of Yasistha } and is not enjoined as a 
new and positive injunction *. Hence a widow has authority ( to adopt ) 


1. The translation of Mandlik ' her father ', which Mi. Gharpuie follows ( p. 79 ), is 
not correct. The word * father ' here must be taken to mean from the context * the father 
of the husband ’ ( i. e. the widow's father-in-law ) and not her own father. The father of the 
widow has nothing to do with the family and property of her husband. The 'woman by 
marriage passes into the husband's golra and his jEitis become her jnatis also. So jSatis 
here mean her husband's kinsmen. JSati generally means agnatic relations ; vide Manu 
3. 264, 9. 239 and Viahivasundara v. Somanindara 43 Mad. 876 at pp. 884—885 where the 
meaning of sapinda and jnati in the matter of taking consent is discussed and it is held that 
the latter word means agnates and that to an adoption by a widow her daughter's son's 
consent was unnooessary. In Kesar Singh y. The Secretary of State for India 49 Mad. 652 
( where the decision in 43 Mad. 876 was not approved of ) it was held that if no agnates 
were left the consent of a bandhu might suffice. In Vithoba v. Bapu 15 Bom. 110 ( where 
the adoption by a predeceased son’s widow with the permission of her father-in-law was 
upheld though there was no consent of her brother-in-law ) Candy J . appears to quote ( at 

p. 131 ) Mandlik’s translation ‘ the husband's permission no independence at any 

time ’ with approval ( including the words ' her father ’ ) but the decision shows that the 
father in that case was the father of her husband ( and not her father ). 

2. The words oi Vasistha ‘ a woman should not give without the permission 

of her husband ' do not, according to Kll. prescribe a rule unknown from other sources ( i. e. 
they do not contain an apiZreaufdAi') , but they simply re-iterate (i. e.' they are a nieiq 
^nuvdda ) what is well-known. 
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even ■wifcbout the permission of her husband 

Adurehandhavam ( in Vasistha’s passage above ) means ‘ a near sapi? 
as far as possible And even among nearer ( sapin^as), the brother’s 
son is the principal (adoptee), since Mann (9. 182) says 

If among brothers sprung from the same ( father ) one has a son, Mana 
has declared that on account of that son all become pvArina ( persons 
having a son ). 

1. The decieione of the Indian courts and of the Privy Oounoil on the widow’s power 
of adoption are numerons, but as they have no direct bearing on the text of the Mayahha 
they are passed over. It is important to note, however, a few Bombay deoisions. In Bamji 
V. Qhamau 6 Bom. 438 ( P. B. ) it was held that a Hindu widow who has not the family 
estate vested in her and whose husband was not separated at the time of his death Is not 
competent to adopt a son to her husband without his authority or the consent of his un- 
divided coparceners. In 7adao v. Namdeo 48 1. A. 513 certain dicta of their Lordships ( at 
pp. 524-52G ) of the Privy Counoil seamed to cast doubts' on this Pull Bench deoisiou, but 
it was held that the Privy Council decision had not overruled the Pull Bench deoisisn in 
6 Bom. 408 and that a widow in a joint family cannot adopt without the consent of 
surviving coparceners ( vide Isluoar Dadu v. Qajabai 50 Bom. 468 P. B. =28 Bom. L. B. 782 ). 
But in Bhimabai v. Gurunathgauda, 35 Bom. L. B. 200 ( P. C. ) the Privy Council has 
very recently overruled the decisions in Bamji v. Ghamau and Ishwar Dadu v. Qajabai 
and has held that the widow of a ' coparcener in a joint Hindu family in the Mahratta 
country of the Bombay Ptesidanoy has power to make a valid adoption without either the 
express authority of her husband or the consent of surviving coparceners. The Privy 
Council relies on their earlier decision in Yadao v. Namdeo and refer to Mayukha vU. tht 

words 'the permission of the husband Hence a widow has authority ito adopt Ac.)’ Banade I. 

in Payapa v. Appanna I. L. B. 23 Bom. 327 stated the settled rule as * It is only the 
widow of the last full owner who has the right to take a son in adoption to such owner and 
that a person In whom the estate docs not vest cannot make a valid adoption, so as to 
divest ( without their consent ) third persons in whom the estate has vested of their pro- 
prietory rights ’ ( p. 323 ) and then specifies four exceptions to this rule. It is sabmitted 
with great respect that the Privy Council decision is most unsatisfactory and does not 
correctly interpret the words of the Mayukha and the spirit underlying it. The Mayukha 
is here explaining the words of Vasistha ‘ auyatranujnanad— bhartuh ’ and is obviously 
combatiug^he view of the Benares lawyers represented by Nanda Pandita ( vide p, 116 n. 
2 above ) that a widow cannot adopt at all or without an authority from the husband. But 
there is nothing to show that he establishes the proposition that even a widow in a joint 
Hindu family can adopt not only without authority from her husband but also without the 
authorit}^ of { and even against the wishes of ) her husband’s undivided father or brothers. 
The noble Lords say ‘ The M lynkha and the Kaustubha which govern the Mahratta school 
regard adoption by a widow as a religious duty which does not require the authority either 
of the husband or of his kinsmen ’ ( 35 Bom. L. B. 200 at p. 209 ). But this is entirely 
wrong since the May Gkha expressly says, {p. 117 11, 4-5) in the case of a widow adoption takes 
nlace even without it ( i. e.' husband’s permission ) with the assent of the father and failing 
him with that of the kinsmen, ’ The Privy Council ignore these words of the Mayukha 
and also forget what KatySyana (quoted by the the Mayukha) expressly says about the widow 
engaging in religious acts without permisBion. Vide Sidappa v. Ningangauda 16 Bom. L. 
R. 663 aud Yeshvaddbai v. Bamchandra 29 Bom. L, R, 1320. where Payappa’s case has 
been followed ; but see Sangaitgauda v. Nanmanlganda 33 Bom. L. R. 1225 ( where it was 
held that if a person dies leaving his widow and a son and that son dies leaving a widow, 
the power of the mother to adopt is at an end aud cannot bo revived even by the consent 
given by the son’s widow ) and Shivappa v. Btidrava 34 Bom. L. E, 539, 
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The above is said in the Mitaksarg^. It is proper to hold that this is the 
purpose of this text, since any other purpose is impossible. Dwebandhavam 
(in Yasistha) means ‘ one of another caste ’• 

My" venerable father says that even one who is married or who has 
had sons may be taken in adoption. And this is proper, since there is 
nothing opposed ( to this view ). 

As regards ( the verses of ) the K&likapurSna ; 

' Oh king,^ that son, whose samskaras ( purificatory ceremonies ) up to 
( i. e. including) ciicfa ( tonsure ) have been performed with the goira 
' ( famify name ) of his ( natural ) father, does not ( i. e. cannot ) 
attain the status of the (adopted) son of another. When the ceremonies of 
eudd, vpanayana ( investiture with the sacred thread ) are performed 
under his own gotra ( by the adoptive father ), the daitaka and the other 
kinds (of sons) become (recognised as) sons in the adoptive family, otherwise 
they are called dasa ( slave ). Oh king ! after the fifth year ( from 
birth ) the adopted sons and the rest cannot be ( recognised as ) sons. 
Having taken ( in adoption ) one who is five years old one ( the adopter ) 
■ should first perform the putrefti? 


1. Xhe Hit. on Vij. II. 132 after quoting Manu 9. 182 says that the text is meant 
to forbid the adoption of another when it is possible to adopt a brother’s son and that the 
text does not lay down that a brother’s son is one’s 'own son for all purposes, as such an 
hypothesis would be opposed to the rule laying' down that one’s widow, daughter and 
daughter’s son succeed before, a brother’s son. 

2. This passage of the Kalikapurana is quoted in Oangasohai v. Ldkhraj 9 All. 253 at 
p. 306, where also- 'the two translations of Sutherland and Colebrooke (of this passage ) 
are set out and that of Sutherland approved. At p. 316 the comment of the Mayukha 
about the passage - bsing of doubtful authenticity is quoted and it is held that the authen- 
ticity of the passage is extremely doubtful ( p. 318 ). In Raja Muhund v. Shn Jagaiu 
noth 2 Patna 469 at p. 477 the passage of the Kilikapur^ua is referred to and it is 
held that a boy may be adopted till his ^tpanayana and that it does not matter if 
the CUda ceremony is performed in the family of birth and that putrefti ie omitted at 
the time of adoption. Vide also Chandreskioar Prasad v. Bishehwar Pratap 5 Patna 
777 at p. 844 (where the passage of 'the KalikSpurina as to five years was held not 
binding ). 

3. These versos of the Kalikapurana state four propositions, viz. ( 1 } if all saihskaras 
from jatakarma to cdi^ ( i. e, including cuda ) have been performed in the family of the 
birth, that boy cannot be adopted in another fomily ; ( 2 ) if a boy’s cilds and later 
ceremonies are<x) 3 rformed in the adoptive family he is fully an adopted son j ( 3 ) a boy over 
five years of age cannot be adopted at all ; ( 4 ) a boy up to five years ( but not more ) whoso 
cuds was performed in the family of birth may be adopted, provided the putTe?ti is per- 
formed first before any other samskaras arc performed in the family of adoption. The cUda 
was performed generally in the third year and the tufts on the head were kept according 
to the pravaras. Vide Manu II. 35, Ap. Gf. S. VI, 16. 3, 6“7 and notes to V. M. p. 187^ 
According to Panini ( II. 1. 13 ) a is used in the sense of exclusive limit ( maryada ) 
and inclusive limit ( abhividhi ). Vide notes to V. M. p. 188 for the conflict if o were 
taken in the sense of maryada. Nil. says that these verses apply, if at all, to the adoption 

* P, 114 ( text ). 
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That passage refers to one who is not of the same gotra. in the 
word ' acudantam ’ ‘ d’ is used in the sense of ‘ inclusive limit since 
if it were taken in the sense of ‘ exclusive limit ' there would be conflict 
with the verse ' when the ceremonies of citcZa and upanayana &o. ' 
This text, however, should not be much relied upon, since it is not found in 
two or three copies of the Ealikapurana. 

The dattaka ( adopted ) son is moreover of two sorts, keveUa (simple) 
and dvydmu^dyana ( the son of two fathers ). The former is one who 
is given with out any condition, while the other is one who is given with the 
condition ' this son belongs to us both Of these the former should per- 
form the obsequial rites, s'raddhas and the like of the adopter alone ( and 
not of the natural father ). To explain. The acceptance ( the ceremony of) 
adoption ) of a son requires a bhdvya ( the goal to be accomplished ) to be 


oi a boy who is not of the same gotra. His real view is that these veisss are without 
authority and probably spurious. In Dharma v. Bamakrishna I. L. B. 10 Bom. 80 it Is 
said ( at p. 84 ) that Hliakantha’s interpretation of the Kalikapurana passage as referring 
to aaagotra boy causes a difficulty, but ' it does not, we think, follow that because he 
explains the text and comments upon it, he therefore adopts it ’. At p. 86 the conclusion 
reached is ‘ we must hold therefore that the adoption of a married aaagotra brahmana is not 
prohibited by the Hindu Law in force in this presidency '. In Kalgauda v. Somappa 33 Bom. 
669=11 Bom. L. H. 797 (where a married Hindu having a son was given in adoption) it was 
hold that he alone passed into the adoptive family and that his son born before adoption re- 
mained for purposes of inheritance in his natural family. In Advi v. Wakirappa 42 Bom, 
547 it was however held that a son who was in the womb when his father was adopted passed 
into the adoptive family with his father. In Viraragava v. Bamalinga 9 Mad. 148 ( F. B. ) 
it W. 1 S held that ( in South India ) a brahmana of the same gotra may be adopted after 
upanagana but before marriage. Lingayya v. Chcngalamvial 48 Mad. 407 holds following 
the Dattaka-candrika that even a s'udca cannot be adopted after his marriage. 

1. Some writers ( such as Mandlik, Hindu Law p. 503 ) were of opinion that the 
dvyamusyayana form had become obsolete. But decisions of courts bold otherwise. In 
Baaava v. Lingajigauda 19 Bom. 428 at p. 4G7 Jardino 3. was not inclind to hold that 
the dvyamusyayana eon was obsolete in this age in the southern parts of the Bombay 
Presidency. In Srimati Uma Deyi v. Ookoolanund 5 I. A. 40 ( = 3 Cal. 587 ) this form 
was recognised and it was said ( at , p. 51 ) ' to constitute a dvy amusay ana i there must be 
special agreement between the two fathers'. In Chenava v. Basangavda 21 Bom. 105 it 
was held that the practios is prevalent among Lingayats. In Yasudevan v. Secretary 
of State 11 Mad. 157 it was held that on the Malbar Coast among the Nambudrl 
brahmanas the dvyamusyayana is the ordinary form of adoption. The power of adop- 
ting in this form is not confined to brothers but may be exerised by their widows 
( vide Krishna v. Paramaaliri 25 Bom. 537 = 3 Bom. L. R. 73 ). In Laxmipatirao v. 
Venkateah 41 Bom. 315 ( = 19Bom. L. B. 23 ) It is said that whether it is a brother’s son 
or any one else that is adopted an express stipulation that the boy is to be the son of both 
is necessary ( at p. 334 the passage of the Mayukha is quoted ). Vide also Huchrao v. 
lihimarao 42 Bom. 277 ( = 20 Bom. L. B. 161 ). In Behari Lai v. Shib Lai 26 All. 472 
the natural mother of the dvyamusyayapa son was preferred as an heir to a bandhii of 
the adoptive father. In Baaappa v. Gurulingawa 35 Bom. L. B. 75 it was held that on 
the death of an unmarried dvyamusyayana adopted son his adoptive mother and natuia) 
mother both inherited as heiresses. 
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stated and ( therefore ) in the passages prescribing that ( the adoption of a 
son ) such as ‘ one about to take a son in adoption ’ &o ( "Vasigtha Dh. S. 
15. 6 ), the son is stated to be the bkavya^ by the word ‘ putram ’ being 
used in the accusative case. And it is nob possible ( in the case of adoption) 
to cause a son to be in the same sense in which a male child is born. 
Therefore by the word ‘ putra ’ ( in Vasistha’s text and similar ones 
on adoption ) all the purposes served by a son are to bo figuratively under- 
stood and the adrsta ( the unseen result ) that urges one to perfoim that 
( act of adoption ) must be accepted as the bhdvya ( in the passages laying 
down adoption ). Therefore ( on the adoption taking place ) those actions* 
which spring from such special relationship as that of father and son take 
place in the adopter’s family ( so far as the adopted boy is concerned )• 
Therefore is it that Manu ( 9. 142 ) says :* 


1. Bliavya literally means ‘ what is to be made to exist or what is to be caused to be. ' 
As wo say ‘yagona svargam bhavayet’ (one should cause svarga to be by means of sacriheo), 
where the goal to bo accomplished ( svargam ) is put in the objective case, so in Yasistha's 
text yiUrmib is in the objective case and is tho bhavya of the rite of adoption. But the 
boj' ' to be adopted already exists, he is not to be brought into existence literally. Hence 
the word ' putram ’ is to be taken in a figurative sense as indicating all the purposes served 
by a son ( i. o. paying ofi a debt, freedom from put hell &c. ). When we cannot take the 
expressed or litoral sense ( s' aky a or vacya sense), lalt^ya sense is to bo taken. Thorefpro 
what is meant is ' by the ocromony of adopting a son one should accomplish the adiisja (the 
unseen results ) to be secured by means of a son The promise of heaven in the Vcdic texts 
prompts a man to perform a sacrifleo and so the latter is said to be the prayojaka ( what in- 
cites or prompts to an act )• Similarly tho adpyta brought about by the adoption of a sou 
is the bhavyu and tho prayojaka of tho ceremony of adoption. Vide notes to V. M*' 
pp. 188-189. 

2. Manu IX. 142 and Nllakan^a’s explanations of pinda and svadha are quoted in 
Lallubhai v. iIankoi\bai I, L. B. 2 Bom. 388 at p. 424 and at pp. 425-426 it is proved by 
quotations from the Siuiiskaramaynkha that Nllakanjha accepted Yijnancs'vara’s explanation 
of the word sapinVu. lu Sri liajah Vmkata Karasimha v. Sri Bajah llamjayya 29 Had* 
437 at p. 449 the words of the Maydkha from ‘ therefore is it that Manu says’ up to 'co- 
extensive with tho two ' are quoted and it is said * we do not think that there is anything 
in these passages which necessarily carries with it tho idea that tho adopted son is divested 
of property which is his own absolutely at the time of adoption In Daltatreya v. Govind 
40 Born. 429 ( whore a person in whom property had become vested as the sole surviving 
male in the family was given in adoption into another family ) it was held, dissenting from 
29 Mad. 487, that a person on adoption lost all rights to the property of his natural family 
that had already become vested in him before adoption. At p. 483 the verso of Manu is 
translated and it is said ( at p. 434 ) ‘ there is no room for tho distinction that tho prohibition 
against taking is eoufind to the inheritance after the adoption and docs not extend to what 

is already inherited before adoption The words are wide enough to include tho estate 

vested in him at the time of his adoption, provided it is tho estate of his natural father.' It 
is submitted with groat respect that this Bombay decision is wrong and is opposed to two 
MlmaiiisS rules of interpretation, viz. about vdicyabheda and about hhUta ( already existing 
things or facts) and bhavya (future things or state of facts). Vide above p. 11271 1 and p, 12l7i 1 
for tho liittcr maxim and pp. 37, 88 of my ‘Brief Sketch of the Pdrva-mlmamsa system' 
for an exposition of how these faults are committed by the Bombay decision. In 29 Mad« 

• P. 116 ( text ). 

V. M* 16 



VYAVAH AE AM AySkHA 


r B. IV. 8. 2 i-£i 
L M. p. 53 11. 10-lV 


12 ^ 

The son given shall not have ( share ) the family name ( goira ) and" 

• the wealth ( Tiktha ) of bis natural father ; the pinda ( the cake offered 
to deceased ancestors' ) follows the family name and the wealth ; of him 
who gives ( his son in adoption ) the svctdha ( the obsequies ) cease ( so' 

’ far as that son is concerned ). 

Ootmrikthdnugah ( in Mann ) means ‘ that follows the gotra and 
riktha ( estate ) ’ i. e. it is generally co-existent with the two ( gotra and 
viktha ). Datirivia ( in Manu ) means the simple ( kevala ) adopted son, 
since it will be stated later on that in the case cf the dvydmusydyaria 
the family name ( gotra of the natural futher ) and the rest do persist 

437 Lit p. 440 one of the Mimamsa doetrinea appears to be tacitly employed. The Bombay 
decision in Maliahlcshwar v. Sitbramaiiya 47 Bom. 542 ( = 25 Bom. L. H. 274 ) seems to be 
opposed in principle to the decision in 40 Bom. 420. In 47 Bom. 542 where a father and his 
four sons partitioned family property and then one of the sons was given in adoption to' an- 
other parson, it was held that the son so adopted was not divested by the adoption of the pro- 
perty he took on partition. In Shyamcharan v. Shricharan 56 Cal. 1135 it was held following 
20 Mad. 437 that a man who had inherited property from the family of birth was not divest- 
ed of it on being subsoftuently adopted by another man. In Manikbai v. Ookuldas 40 Bom. 520 
( =!'27 Bora. L. R. 414 ) it was hold that where a person, who is the sole surviving coparoenorin 
his natural family and has a daughter then living, is adopted into another family, his estate in 
his natural family vests in his daughter on his adoption. This case refers to both 40 Bom. 423 
and 47 Bom. 542 with approval. It is extremely difficult to reconcile the three Bombay cases. 
In Euyhu Jiaj Chandra v. Suhhadra Kunwar 55 I. A. 139 at p.l48 the case in 40 Bom. 429 ■ 
is apparently cited with approval, but in a different connection. Vide 56 Cal.1135 atp. 1139, 
In the very recent case of Bai Kesarha v. Shivsangji 34 Bom. L. B. 1332 Fatkar J in an 
daborate judgment holds that 40 Bom. 429 was correctly decided and follows it. At p. 
1340 the VL'i'SG ai Manu is (juotod and translated ( the reading ‘ na haiet ’ being accepted as 
meaning ‘ shall not take ’ ), at pp. 1341-42 the gloss of the Mayukha on that verse is quoted 
and on p. 1342 tiio conclusion is reached that ‘ the gotra so ( i. o. by birth ) vested in the son 
ceases after the sou is given in adoption,.,, The gotra and riklha ( the estate ) arc inextricably 
joined together in a diandva compound and it would follow logically as well as grammati- 
cally that the adopted son must lose both together and cannot lose the former and keep the 
latter’. The learned judge docs not however meet the two objections based on the MimSriisa 
stated above, nor does ho correctly understand the Mayukha. The Mayukha does not make 
a sweeping assertion that all connection of the son given in adoption with the family of birth 
ceases. All that the Mayukha says is that the verse of Manu is not to bo taken literally, but 
that it indicates the cessation of all those consequences that are duo to connection tvith ttie 
yirifla in the case of tire nalurai f other and the rest. The Mayukha does not expressly say 
anything aoout the cessation of property^ already taken, nor about the cessation of the gotra for 
purposes other thau the pinda,. As a matter of fact the gotra of the natural family has to be 
considered even after llie adoption of a boy in another gotra for purposes of marriage. The 
same learned judge in another case observes ‘ the simple adopted son is not competent to 
marry witliin the prohibited degrees cither in the natural family or in the adoptive family; 
Tlie supinda relationship therefore is recognised in both the families for the purpose of prohi- 
bition of marriage’ Uasappa v. Gurulingawa 35 Mom. Jj.'B. 15 at -p. 80. Thus there is no 
total and uhsnluto cessation of goira on adoption for all purposes, hut only for those purposes 
in which the pinda ( rice-ball ) enters. If that is so as to gotra, there is no reason why in the 
case of riktha also there is not to be a qualiffcd cessation, viz, as to inheritance falling in' 
after adoption, 
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( even after adoption ), Plnda ( in Mann ) means, according to MedhS- 
,titbi, KullBka and others, ^fdddha and the rites after death. Others say 
that pin'ia means the sapinda relationship and svadhd means obse- 
qnial rites, s iSddha and the like. Beally speaking, just as in the text 'one who 
has male issue and' whose hair are black may consecrate the sacred fire * a 
particular stage of life ( age ) is indicated ( and the words are not to he 
taken literally ) or just as in the passage * he ( the priest ) measures half 
outside and half inside the vedi ( altar ) * a certain region ( for planting the 
sacrificial post ) is indicated, similarly * here also ( in Manu 9. 142 ) the 
words ffOtTct, riktha^ p%nda and svadha indicate all consequences what- 
ever in relation to the natural father and the rest that are brought about by 
( their ) connection with the pin^a and this passage conveys ( by those 
words ) the cessation of all those ( consequences ). From this follows also 
the cessation of the relation ( of the boy given in adoption ) to his full 
brothers, paternal uncle and the rest. Therefore* also the son born of 
the hevOiloi dattako ( simple adopted son ) should perform the 
karana, the pdTtian^s'i'Oiddha and the like rites of his father ( who was 
adopted ) in conjunction with the adopter alone ( and not with the natural 
father ). Similarly his son also ( i. e. the grandson of the adopted man ).* 


1. The passage of the Mayukha from this place to the words ' paternal unele and the 
rest ’ is quoted in Laxmipatirdo v. Venkateah 41 Bom. 816 at p. 830 for the proposition that 
the connection of the adopted boy with the natural family is severed except for marriage up 
to certain degrees. In Padma Coomari v. Court of Wards 8. 1. A. 229 at p. 246 it was held 
that an adopted son succeeds lineally as well as collaterally and in Kali Komul v. Tfanaahan- 
kar 10 I. A. 138 it was held that an adopted son succeeds to the brother of his adoptive 
mother : vide Dafiofraj/a V. Gowgrabai 46 Bom. 641 for a similar proposition. Butin Bhaa- 
saheb v, liamgauda 26 Bom. D. B, 813 it was held that a person who is adopted into another 
family cannot succeed to the property of his maternal grandfather in his natural family. 

2. This sentence is quoted in 11 Bom. L. B. 797 at p. 809 ( = 33 Bom. 669). 

3. Nllaliantha does not approve of the literal and forced interpretations of pinda and 
svadha given by others. Nllakantba as is often the case cites two illustrations from the 
Purvamlmathsa. Consecration of sacred fires is enjoined in such Vedio passages as ' a 
brShmana should consecrate fires in spring &o. ’ There is the passage ‘ one who has had 
sons and who has black hair Ac. ’ As consecration of fires has already been ordained, this 
passage only prescribes some detail about it. If the passage be construed literally as laying 
down both conditions ( having sons and having black hair ), there would be two vidhis in one 
sentence (i.e, there would be vSkya-bheda) which is a blemish ( vide above p. 121^:. 2). A man 
.may have' no son till his hair turns grey and then he cannot consecrate fires if the literal 
sense were taken. So by laksana ( by indication ) all that the two words mean is that 
.vigorous manhood is the time fox consecration of fires ( i. e. one must not be a mere youth 
nor old ). Laksana, which is only a fault ( if any ) of words is to be preferred to vakya- 
-bheda which is a fault of sentence. Similarly the words ' he measures half inside Ac. * are 
.not to be taken literally, but only as indicating the regiori where the post is to be planted. 
Vide daimini III. 7. 13-14 and notes to V. M. pp. 190-191. So in Jlanu's verso the 
words pinda, svadha and the rest are not to be'’ taken literally. There is on adoption not 
only severance from the natural lather as.regards gotra, estate, pinda, but there is a 
severance for all purposes with the natural father’s family. S'raddhas are subdivided in 
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After starting the topic of dvydmusySyanas ( sons of two fathers ) 
with the words ‘ Now if sons, whether adopted, purchased or born of appo> 
inted daughters ( putriha ), become devoid of pvAVara ( i, 0 . lose the proh- 
vara and therefore the gotra they had by birth ) on account of their being 
accepted by another ( as his ), they become dvyamusyanas as to what Ka* 
tySyana ( then ) says * * if they ( those who take dattaJca &;c. ) have no issue 
born of their wives, then these (sons, datiaka, purchased, putrikaputra ) 
shall take the estate and offer pinda to them up to three ancestors ; and if 
both ( the person taking and the person giving ) have no issue, they ( the 
dattaka, the purchased, the putrikaputra &c. ) shall offer ( pinda ) to both J 
in one and the same BToddha be ( the son adopted, purchased &c. ) should 
repeat both the giver and the taker, after having separately intended ( the 
same pinda for both ), up to the third ancestor that has reference to the 
dvyamusySyana ( and not to the simple adopted son )> since"" the opening 
words are ‘ they become dvyamusyayanas Therefore the dvyamusya- 
yana, when the natural father or the adoptive father has no other son, should 
offer the pinda to him and take the estate, but not when another son exists ; 
when, however, both ( the natural father and the adoptive father ) have 
aurasa ( legitimate ) sons, he ( the dvyamusyayana ) should give pinda 
to none ( of the two fathers ) and should take a fourth part of the share 
that belongs to the tturasa son of the adopter, since Vasistha ( 16. 9 ) 
says ‘ if after a son is taken in adoption, an aurasa ( son of the body ) be 
born, he ( the adopted son ) shall be the recipient of a fourth share ’ and 
since KatySyana says : 

various ways. One division is into jMrvana and ekoddi^ta, Pitvana s'laddba is one that 
is offered on a parvan i. e. on amavSsya ( new moon ), full moon &o. It is performed with 
special regard te three paternal ancestors with whom are associated the wives of the 
three paternal ancestors and the throe male ancestors of one’s mother and their 
wives also are invoked in "this s’raddha. The ekoddista is performed for a single 
person. Sapindlkarana is a rite performed for a deceased person at the end of a 3 ’ear from 
death or on the 12th day from death, whereby from being a preta he is raised to the 
position of a pitr and shares the rioo cakes along with the ancestors. The son of the 
kevala datialca, according to Nllakantha, is to offer in the parvana &c. pindas to his father, the 
adopted man, to the adopter alone { as his grandfather ) and to the adopter’s father, but 
not to the natural father ( of the adopter ) and the latter’s father. Similarly the grandson of 
the kevaladattaha offers pindas to his father ( son 'of the man adopted), his grandfather 
(the man adopted), and to his great-grandfather ( the person adopting ), but not to 
the natural father of tho man adopted, though the latter also is in a way a great-grandfather. 

1. This passage is variously read by Haradatta, Bhattoji and others. When offering . 
one pinda. tho dvyamusyayana was to intend it both for the giver and tho adopter whoso names 
he was to repeat, tho second for the father of the giver and of tho adopter and so on. 
According to some writers two pindas were to he offered to the giver and tho adopter 
separately, two to their fathers and two to their grandfathers. Vide notes to V. M. pp. 193-104. 
In a well-known verso, several means for arriving at tho correct purport of a passage are 
laid down, viz. upakrama ( opening words ) and upasamhara ( concluding words ), 
ahhyiisa ( reiteration ), apurvata, phala, arthavada and upapatti. Nllakantha here relies 
on the first means ( upakrama ). 

• P. 116 { text ). 
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If an auraaa son be born, the ( other kinds of ) sons take the fourth 
share, provided they belong to the same caste ; hut those ( secondary 
sons ) who do not belong to the same caste ( as that of their father ) are 
entitled to food and raiment ( alone ). 

The reading of the Kalpataru is ‘ take the third share ’. Vijnane- 
s'^vara says ^ that ‘ savarnah ( in the verse of KatySyana ) means ‘ the 
ksetiraja^ the dattaica and the like When both ( the adopter and the 
giver of the dvyamusyayana ) have no ( other ) son, he { the dvyamusya- 
yana ) should perform a single s'raddha only for both ( giver and adopter ) 
in the manner already declared above in the words * in one and the same 
8 raddha &c. ’ As to what Karsnajini ( quoted ) in Hemadri says :* 

Whoever may be the members belonging to the respective families of 
the fathers ( natural and adoptive ), the adopted sons and the rest should 
perform their conjunction ( BCipijulikaTana ) on their death with the 
piira in the respective families ( of birth* or adoption ). The sons of 
them ( of the dattaka and the rest ) should perform ( the sapinrjikara^a 


1. The Mit, on YSj. II- 132 gives this explanation o£ savarriO.1} and explains asavarnah 
as ‘ kSnlna, gndhaja, aahodha. and paunaihhava. ’ 

2. These voises have been variously explained by Kamalakara, Hemadri and others. 
Vide notes to V. M. pp. 10i"197 for detailed explanation. The sapindikarana of a deceased 
person is always made with reference to his throe immediate paternal ancestors. If a 
person dies in the natural father's or adoptive hither's family of the dattaka and he has 
to perform the sapindikarana of that man then ho ( the dattaka ) should associate the 
deceased with the latter's throe anoostors. If the dattaka is himself dead, his sapindikarana 
has to be performed by his son with the three ancestors of the dattaka, father, grandfather 
and great-grandfather. But he had two fathers ( natural and adoptive ). So in the place 
of the father of the dattaka, two names ( of the natural and adoptive fathers ) are to be 
repeated when offering the pinda for the father of the dattaka. If the grandson of the dattaka 
has to perform the sapindana of his own father ( i. e. of the son of the dattaka ), then the 
dattaka will bo the father of the deceased and the grandfather of the deceased would be the 
natural and adoptive fathers of the dattaka. Nllakantha says that it is only the natural 
father of the dattaka whose name is to be taken as the grandfather { when the dooeasod is 
the son of tho dattaka). When it is the great-grand -son of the dattaka who has to 
perform the sapindana of his deceased father ( i. e. of the grandson of the dattaka ), the 
father of the deceased is tho sou of tho dattaka, the grandfather is the dattaka himself 
and the natural and adoptive fathers of the dattaka occupy tho place of great-grandfather. 
The question is whether 'in the sapindana of the grandson of the dattaka by the great- 
grandson, both names are to be repeated with reference to tho pinda for the 
great-grandfather. The answer is that there is an option, viz. the name of the natural 
father of tho dattaka must be taken as the great-grandfather of the deceased grandson 
of tho dattaka, but the name of the adoptive father of the dattaka may or may not be taken 
with roforonce to the pinda for the great-grandfather. The words ‘ esS tripaurusl ’ are 
capable of several meanings. According • to '' Hllakantha they seem to mean that tho 
relationship duo to pinda extends onl}' up to throe generations i. e. tho adopted sou, his 
son and grandson are oonnootod with tho adopter by pinda relation, but the great- 
grand-son of the adopted person is not so oonneotod with the adoptive .father. 
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of the dattaka ) with two (natural and adoptive fathers), while the grand- 
sons of them ( of the dattaka and the rest ) should perform ( the sapindi- 
karana of their father, the son of the dattaka ) together with one ( i. e. 
the dattaka ). As regards the fourth generation ( i. e. the great-grand- 
son of the dattaka ), there is an option. Therefore this pinda relation- 
ship extends to three generations only- *On days ( such as new moon ) 
common ( to all deceased ancestors for performing s raddha ) there is no 
distinction as regards members of the groups ( of the dead on the natural 
father’s side or the adoptive father's side ), but on the day of the 
anniversary of death they ( the dattaka and the rest ) should perform 
according to the prescribed rules the s^raddha with reference to one 
( deceased person ) only. 

that also has the same import as the text of KatySyana ( discussed 
above ). The meaning is as follows. The dvydmusyayana adopted son 
and the like should perform the sapindikarana of persons dying in the 
families of their natural father and their adoptive father with members of 
their own group, viz. their fathers and the rest ; but the sons of the adopted 
son and the like should perform ( the sapindikarana ) of the latter in con- 
juction with both the natural and adoptive fathers. The grandsons of them 
( of the dattaka &o. ) also ( should join ) their ( deceased ) father with the 
■ dattaka, who is their grandfather and with the natural father of the dattaka 
( who is their ) great-grandfather. Gaturthe puTUse ( as to the fourth 
generation ) means ‘ as regards the great-grandson of the dattaka 
Chandah means ‘ volition ( The meaning is that ) the great-grandson 
of the dattaka performing the sapindana of his own father i. e. grandson of 
the dattaka may repeat the name of the adoptive father or not, but he must 
repeat (or invoke) the name of the natural father (of the dattaka). At the 
new moon and other times that are Bddhdrana ( common, i- e. when one 
may perform a s'raddba for all ancestors &c. ) s'raddha should be offered to 
members of the families of the natural and adoptive fathers, while on the 
day of the anniversary of death a s'rSddha called ekoddista should be per- 
formed with reference to one ( deceased ) person only. 

Some, however, say that there is no such thing as a kevaladattaica 
(a simple adopted son), because there is no text containing a positive injunction 
• about him, and further that, since there is no text positively prescribing the 
condition ‘ this son belongs to us both a son taken ( in adoption ) even 
without such a condition is still a dvyamusyayana and that by him 
two s’raddhas or one s'raddba intended for both the natural and adoptive 
fathers should be performed on the day of the new moon and the like, 
while the son of him ( of the adopted man ) should perform the sapindi- 
karana and the parvanas' raddha and the rest for the adopted man 
. ( when dead ) in conjunction with both the natural and the adoptive fatheps 
• P.117 .(text) 
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and that the same holds good with reference to the son of that ( son of the 
dattaka ). This requires consideration ( i. e. this is not quite correct ). 
Although the JcevaladaUalca} has not been mentioned anywhere expressly, 
by that very word, yet he ( the kevaladattaka ) does foUow ( is established 
as a separate entity) hy implication from the fact that the text of Manu ( 9< 
142 ) already mentioned declares the cessation of aU connection ( of the son 
given in adoption ) with the natural father and others and that this ( cessa- 
tion of all connection ) is wanting in the case of the dvyamusyyaiM* 
Moreover, the text of Gautama ( Dh- S. 4. 3 ) ( one should marry a 
person who is) ' beyond the seventh from out of the relations of the father 
and of the actual procreator and beyond the fifth from out of the relations 
of the mother’ lays down a prohibition of marriage up to the seventh degree 
in the family of the procreatori which ( prohibition ) would be superfluous 
as regards the dvyamusyayafaa, since in him there does exist ( according to 
all writers ) sapinda relationship ( with the procreator ). Hence in order 
to give this { passage of Gautama ) its full meaning ( or purpose ) the 
( existence of the ) hevaladattaikck ( as separate from dvydm‘Ufy&' 
yana ) must be admitted, since as regards him the cessation of the sapipds> 
relationship is declared ( in the text of Manu ). And moreover there is a 
conflict between the following ( verso ) from the PTavarddhyaya ? ; 

1. The passage from this lino to the satra of Gautama and the comment thereon 
is referred to in Bdmangauday. Shiva ji (1876) P. J. p. 78 1 for the proposition that the 
marriage of a brShmaqa with his sister's daughter is roid on the ground 'of sapipTfa-ship 
in the absence of special custom, 

2. Hll. is quite right here. His argument is that when Manu speaks of complete 
cessation of connection with the natural father he is speaking of a kevala dattaka, though ha 
does not usQ'that word, since all texts are agreed that as regards the cfci/amusydyupd there is 
no such complete cessation, 

Gautama's sutra is similar to what Yaj, (1. 53) and Manu (3, 5) say ; Gautama, however 
introduces the word ‘ bljinah ’ after the word * pitj-bandhubhyah In ancient times there . 
were several secondary sons, such as fcsrtruyo, putriJiaitutTU &c. Thereforo it was possible 
to find that one person was in law the father of a person, while the actual progenitor was an* 
other, as e. g, in the case of niyoga^ the son born of a woman belonged to her husband, while 
the actual procreator ( hljin ) might have been the husband’s brother, or sagotra or some one 
else. Thereforo Gautama laid down that prohibition on the ground of sapip^ relationship in 
niarriages extended up to seven degrees on the legal father's side as well as on the procreator's 
side. It is however not easy to see how this sutra helps Nil. in establishing the existence 
of kevala dattaka. Gautama is not laying down here a new rule unknown from another source, 
He simply summarises the rules deducible from the practices of the £f$tas of his day and 
therefore this sutra must be regarded as a mere reiteration, just as his sutra about ownership 
was hold by Nil. to be a mere reiteration of what was well-known. 

3. In the S'rauta sutras there is a chapter on pravaras. Whence this verse is quoted 
it is difficult to aiy, A man cannot marry a 'girl born of the same gotra as his. Somo 
gotraa have only one pravara, some have three and somo have five pravaraa. The gotraa 
may be different, but one or more pravaras may bo common to two gotraa, A man can* 
hot mai'ry a girl whose father's pravara is tho same as his, Pravaraa arc those sages 
Whose names arc invoked by the sacrificcr at the time of selecting priests at a sacrifice ox 

118 ( text ). 
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those who are dvydmusydyanaa such as those adopted or bought 
cannot marry in both gotraa just as in the case of S^auhga-S’ais’iri. 

which declares that the dvyamu^ayana has both gotraa and the verse 
of Manu ( 9. 142 ) which declares (in the case of the adopted son) the cessa- 
tion of the gotra of the natural father ; this conflict can be removed only 
by (postulating) a distinction (of dattaka) into kevala ( dattaka ) and dvyS- 
musyayana. For these ( three ) reasons the ( existence of the ) Jcevaladaitaka 
also is established. 

It is for this reason (i. e. on account of the distinction between kevala- 
dattaka and dvyamuaydyana ) that, after declaring on the strength of the 
text of Manu the cessation of sapinda relationship between Arjuna, the 
son of Kunti who was given as an adopted daughter to Kuntibhoja by S'fira, 
and Subhadra, a daughter of "Vasudeva son of S'tra, and after declaring that 
this passage of Gautama ( 4. 3 ) is merely concerned with the prohibition 
( in marriage ) of even a girl born in the line of ( santdna ) the pro- 
creator, and after raising the doubt that Subhadra was not fit to be 
married by Arjuna, Bhatta SomesVara puts forward the explanation 
( refuting the doubt ), viz. the assumption of a distant relationship, which 
( explanation ) was offered in the V5rtika‘ ( viz. the TantravSrtika of 

they ate, according to others, the ancestors of the founders of each gotra, S'ais'iris are a 
sub-division of tho Katas, who arc a branch of the Vis'vamitra gotra, whilo the S'uugas 
are a subdivision of tho Bharadvaja gotra. On the wife of a S'aunga a S'ais'iri begot a 
son by nigoga. The descendants of tho son so begotten came to bo called S'aunga-S'ais'iris 
and they could not marry in both gotras viz. Bharadvaja and Vis'vamitra. Vide notes 
to Y. M. p. 192. The argument of l^llakaptha is that the conflict between tho verso from 
tho yravarudhyTiya and that of Manu leads to tho inference that they 'refer 'to distinct 
kinds of dattaka ( i. e. there is a visayavyavasthi ) viz. dvyamusyayapa ond kevala, 

1. Mandlik (p.02) in his translation makes a mess of this somewhat diflioult and invol- 
ved passage. He had apparently no clue to what the VSrtika was and what Somes'vaia said. 
His translation ‘by an explanatian founded on a Vsrtika text that there was no relationship 
( bstwoen Arjuna and Subhadra ) after the adoption ' is absurd. Mr. Gharpuro { p. 86 ^ 
follows him almost word for word. Tho Vartika is the Tantravartika of Kumarila and 
Bhatta Somes' vara is tho author of a learned commentary on the Tantravartika, called 
NySyasudha (orRapaka). Tho Tantravartika enters into an elaborate discussion { pp. 
128-138 ) about tho lapses from good conduct attributed to ancient sages and epid 
heroes. Tho charge brought against Vasudeva ( Kisna ) and Arjuna is that they 
married their own maternal uncle's daughters, Rukmini and Subhadra respectively, 
which is forbidden. Krom ancient times there was a conflict of views as to marrying one's 
maternal uncle’s daughter. Baudhayana ( Dh. S. 1. 1. 17-24 ) says that this was 
practised by the southerners and condemns it himself. But some southern writers like 
Madhava and tho author of tho Smfticandrika defend tho practice. S'ura had a eon 
Vasudeva and a daughter Pftha. Ho gave Prtha in adoption to his p.T,tornal aunt's son 
Kuntibhoja ( Mahabhamta Adi. 111. 1-3). Tho son of Pftha (or Kunti) was Arjuna. 
Subhadra is spokon of as the daughter of Vasudeva and sister of Vasudova ( Kfspa ), 
Vide Adiparva 219. 17-18. Arjuna married Subhadra, who was thus his matornal uncle’s 
daughter if the texts are to be taken literally. But a maternal uncle’s daughter is a very 
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Eumarila ). As to vrliat a ■writer says ‘ SoniesVara on the strength of Gau- 
tama s text declared that Kunti had sapinda relationship for seven genera- 
tions in the family of S'Sra also *, that remark arises from not ( carefully ) 
studying the work ( of Somes* vara )• Por, he (Somes* vara), having first refer- 
red to the cessation of sapinda relationship ( on the strength of Manu ), 
spoke of the text of Gautama as meant to prohibit ( marriage ) in the family 
of the progenitor, but not as conveying that there was sapinda relationship 
( of the adopted for seven generatious in the family of birth ). 

Thus the two kinds ( of adopted sons ), kevala and dvy&Tnu^ydyana, 
being established, the condition also ‘ this belongs to us both, ’ is established 
( in the case of the dvyamusyayana ), since it has an evident ( visible ) 
purpose, viz. that the adopter may know that he ( the son taken ) is the son of 
two fathers. 

“And the simple adopted son ( kevala daitaka ) has sapinda relation- 
ship for seven generations in the family of the adoptive father { pdlaka- 
pxtr ) and for five generations in the ( adoptive ) mother's family. 

neat sapi^icfo ( being third from the common ancestor ). Vide YSj. I. S2-53. The 
answer of the Tantravartika is that Subhadta ■was not a teal sister of Vasudeva, but only 
his cousin, such as a maternal aunt’s daughter. In popular language such a female 
cousin is called sister and Somes' vara notes that among the La(as (people of southern 
Gujarat ) that was the case in his day. This assumption of ' a distant relationship in 
Suhhadra to Vasudeva ( sambandha-vyavadhina-kalpanH ) is the explanation that 
Kumarila ofiors ns against tho charge that Arjuna married his maternal uncle’s 
(Vasudeva’s ) daughter. Not being tho real sister of Vasudeva, she was not the 
daughter of Vasudeva. Some urged that Knntt being given in adoption, there was cessation 
of her relationship with the 'family of her natural father S'ura and his son Vasudeva 
according to Manu ( 9. 142 ) and so her son Arjuna could very wall marry SubhadrS even 
if she was tho real sister of Vasudeva and tho daughter of Vasudeva and there was no 
necessity to assume that she w.as a cousin only. This view of some quoted by Somes' vara is 
referred to by Nil. in tho words ‘ after declaring the cessation. ..son of S'ura This view is 
met by the argument that, though Pftha was adopted b}' Kuntibboja, still there is an express 
prohibition In the text of Gautamaf 4'3 ) about marryiug one within seven degrees in the lino 
of the procreator (S'ura, the natural father of Prtba here ) and so if Suhhadra were really 
tho daughter of Vasudeva, she would bo bijasantanajS with roferonoo to Prtha’s son and 
would be ineligible for marriage ( apai ineyS) with Arjuna. All this is compressed in the words 
‘ after declaring ...and after raising tho doubt... .by Arjuna. ’ All this discussion 'serves 
the purpose of establishing that there arc two kinds of clathika, kevala and dvyamusyayana. 
Prtha was kevala daitaka and so it could bo urged that there was cessation of sapinda rela* 
tionship. The words of Gautama simply prohibit in express terms a marriage with one bora 
within certain degrees from the progenitor ( but they do not positively, say anything about 
sapinda relationship ). Somes' vara himself held tho view that Subhadra was only a cousin 
of Vasudeva ( i. e. he assumed with Kumarila that there sambhandhavyavadhana ) and, 
so Arjuna was not guilty of marrying a maternal uncle’s daughter. Vide notes to V. M* 
pp, 199—204 where tho relevant passages from Kumarila and Somes' vara are quoted, 

• P. 113 ( text ). 
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As regards whab Vrdclha'—Gaufcaoia says : — 

^ Those sons, viz. bhe dattaka, the son purchased and bhe like that were 
made so ■wibh bhe adopber's gotra, become members of bhe gotra ( of bhe 
adopber) by bhe ribes (of adopbion), bub aapinda relabionship (bebween bhe 
adopber and bhe adopbed ) is nob prescribed (as arising from bhe ribes) 
and as bo whab Brhan — Manu says : — 

Sons given, purchased and bhe like have sapinda relabionship wibh 
. bheir nabural fabher bo bhe fifbli and seventh ^ degrees, bub bhey bake the 
gotra of their adoptive father, 
as regards also what Narada says ; — 

Sons ( secondary ) are brought- up in the • respective gotras ( of the 
adoptive fathers ) just like ( legitimate ) sons lor religious purposes : 
they are intended ho participate in the share ( of property ) and in the 
funeral cake only, ® ... . . 

all these texts are without any authority * ( i. e. they are spurious or apoi 
cryphal.).- Even if they be authoritative, they serve the purpose ;of propound- 
ing that the dvydtnUBydyana has no sapin^o relationship for seven-gene- 
rations in the. family of the adoptive father, since as regards the simple afcp- 
ted son ( kevala-dattaka ) sapinda relationship for seven generations in 'the 
adoptive father's family has been declared by the text of ■ Gautama ( Dh. 
S- 4. 3 ) cited above and since by the text of Manu ( 9. 142 ) the cessation 
of sapinda relationship in the natural father’s family has been declared. 

As regards the dictum of a respectable author in the Sapin^aniriMya 
‘ a boy ( given in adoption ) whose upanayana and other purificatory cere- 
.monies ( camslcdrac ) were performed with the gotra of the natural father* 
has sapinda relationship in the natural father’s family for seven and five ge* 
nerations on the father’s side and on the mother’s side ( respectively ) and in 
the family of the adoptive father for three generations, since in the adoptive 
father there is ( in such a case ) absence of the status of being the procreator 
.and of the status of being the author of investing with the sacred thread, 
which ( two positions ) bring about the status of being a piir{ father ) while 

1. This passage of Vrddha-Gautama (and Mandlik’s translation) is referred to in Valubat 
V, Govind 1 Bom. L, R. 770 at p. 774 and the argument that ‘ gotrata ’ meant ‘ state of 
lineage ' was not accepted. The words ' svagotrena krta ye ’ may also .mean ‘ who woro 
adopted being of the same gotra ( in their natural family ) as the adopter's ( gotra ) 

2i These words refer to. the rule that sapinda relationship extends to seven degrees 
on the father’s side and five degrees on the mother’s. 

3. The word ' .only ’ suggests according to the D. M. that there is no sapinda relatiori- 
ship with the adoptive father, while aceording to the $apindya-mlmams5 quoted in the 
Kirpayasindhu the word, does not altogether negative that relation with the adoptive father, 
hut negatives i|i for seven generations. 

4. Akara means 'the original and authoritative works on a s'astra ’ and so 'ana- 
karani ’ means ' not found in any authoritativo work (like Apararka &o ). ’ 

5. One who Initiates into Vodic study to which Upanayana leads is called pita. 
Vide Manu II. 146. 

• P. 120 ( text ), 



AP.OPTIQN 


S. 17. S. 34-8S -I 
M. p.. 33 li. , 32-37 J 




one ( adopted ), whose ( upanayana and. other ) samsharas are performed witji 
the ffotfo of the adoptive father has sapinda relationship only with the. adoptive 
.father and the rest for seven and five generations', wo dp not .know .on- whiijt 
authority ( or source ) this dictum is based And morever, if the adoptive 
father has not the position of a pitr( father.) on account of the absence of 
being the procreator and being the initiator into Vedic study ( in the case of 
an adopted son whoso was performed in the natural family), 

how is it that ( it is said that ) the dottoJea has sapinda relationship ( with 
the adoptive father ) for three generations or how is it that he is, to perform 
the s raddhas of the adoptive father and the rest ? Npr can it be said that 
being the pi<r( in the primary sense ) is necessarily co-existent with ( or .in^ 
variably concomitant with ) sapinda .relationship so that when there is ab^ 
sence of pitrtva ( in the primary sense of being the procreator or the initia- 
tor into Vedic study ), there would result the absence of sapindo relation^ 
ship. As a matter of fact the saf^iwla relationship ( of. the adopted b^^y ) 
with the adopter and the rest has already been declared by such texts, of 
Gautama and the rest as .' beyond the seventh out of the father's relations ' 
( Gautama Dh. S. 4. 3 ). This is the direction ( i. e. this will suffice to 
elucidate this topic ).® 


Now ( begin ) the rites of the gift and acceptance of a son. All ( men ) 
that have several sons have the power to give ( in adoption ) only that son 


1, The Sapindyanirnaya is a work of S'rldharabbafto, a paternal grand-uncle of Nlla- 
kantha. Ono ms. of it in the Deccan College collection was copied in 1591 A. D. At the end 
of another ms. ( Ko. 309 of 1882-83 ] ikiso-iUed Sapiiidya-dlpika also. On account of this 
relationship ll'llakantha usoa the plural and the word ' manya ’ ( worthy of respect ) with 
refeience to the author. Vide notes to V. M. p. 206 for guotationsifrom..tho work, 

2, This sentence is quoted in 36 Bom. 339 at p. 350. 

3, In tho words from ‘ if the adoptive father ’ ' Nil. argues .against the dictum of the 
Sipindyanirnayit. The argument of the latter work is that a m.an is called a pita cither be- 
oau.so he procreates the son or because he performs his upanayana ( which is as if a second 
birth ). If a boy is adopted after upanayana the adoptive father cannot claim to be a pitf 
of that boy in any one of these two senses; then Nil. asks, why should the Sapindyanirnaya 
yet say that there is sapinda relationship for throe generations ? Tho Sapindyanirnaya might 
reply that where the adoption takes place after upanayana, there is pitrtva in both ways in 
tho natural father and so there is sapindya with the natural father for seven generations and 
with tho adoptive father only for three, as a pinda is to bo offered only to three paternal 
ancestors. Nil. replies by saying that we cannot assort as an invariable proposition that where 
there is pitftva there is also sapindya. That proposition fails in the case of tho kevala dattakot 
who, according to Manu, has no sapindya with tho natural father. Nil. further says that 
conceding for argument’s sake that when a boy is adopted after upanayana is performed in 
tho family of birth, tho adopter is not his pita in any of tho two ways mentioned above, it 
would not necessarily follow that there is no sapindya between thorn, since as shown abovo 
pitvtva and sapindya are not invariably' co-cxistent. Ho says that on adoption there is the 
same sapiyda relationship between the adopter and the adoptee, whether it takes place before 
or after upanayana is performed in tho natural family. 
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who is not the eldest;^ while as regards accepting (a son) all to whom either 
no son was born or whose son is dead ( have power ) ; women whose hue* 
bands are alive ( are entitled to adopt ) with the permission of their hus- 
bands; failing hushands ( women can adopt) with the permission of the 
( husband’s ) father and the rest.^ In the case of s Sdras a daughter’s son 
or a sister’s son must be taken in adoption and rot any one else J while by 
men of other classes a near sapin^ ( should be adopted ), failing him, a 
remote sapin^ ( may be adopted ), but not one belonging to another caste. 
The donor, on the day of adoption, having recalled the time ( the year, 
month, tithi Ac* ), and having made the sanJealpa ( the religious and solemn 
declaration ) ' 1 shall make a gift of my son for bringing about a cessation of 
those various consequences that are due to the relationship of father and son 
and the like mutually subsisting between me and others ( on the one hand ) 
and this son ( on the other ) and for the creation of those various conse- 
quences due to the various mutual relationships such as that of father and 
son and the like between the adopter and others ( of his family on the one 
hand ) and this boy ( on the other ), *should perform the worship of Ganes^a, 
svaativdoana, the worship of the Mdtrs and VrddhisVaddha The adopter, 
having observed a fast on the day previous to the day ( fixed ) for adoption, 
having summoned his relatives on the next day ( after the fast ), having in- 
formed the ruler of the ( intended ) adoption of a son, having recalled the time 
( year &c. ), having made the Bankilpa ‘ I shall adopt a son for bringing 
about the cessation of the various relationships of father and son and the like 
mutually subsisting between this boy who is going to be taken (in adoption) 
and his natural father and others and for* the creation of those various 
consequences ( or obligations ) that are due to the various mutual relation- 
ships of father and son and the like between us and ours ( on the one hand 
and this boy on the other )' and having performed with ( an appropriate) 
aanleilpa ( in each ease ) the worship of Ganes^a, svastlvdcana, the worship 
of the Mdira^ Vrddhis raddha, the choosing of an ScSiya (priest for the cere- 
mony), and the honouring of the acarya with ear-ings, ring, two garments, a 
turban, madhuparJca and the rest, should feast three br&hmanas and his re- 
latives. Then the dcdrya having made the sankalpa ‘ I shall perform my 
duties ( in this rite ) ’, having performed the rites commencing with the mark- 
ing out of lines on the altar and ending with the consecration of the fire 
( on the altar ), having repeated ( the texts ) up to ( including ) ‘ caksusi ajyena’ 

1. In Vyas Chimanalal v. Vyas liamchandra 24 Bom. 367 at p. 377 Stoko’s translation 
‘all having sons may give in adoption one who is not the eldest’ is preferred to Mandlik’sp.63, 

2. This passage corroborates the criticism contained in p. llSn.l of the decision in BAinin- 
bai V. Gurunattigauda 35 Bom. L. B. 200 ( P. G. }. 

3. For svastivacana and the matrs vide above p. 56nl and p. 48. The vrddhi-s' raddha is 
performed when there is an addition to the family or on a joyful occasion ( like marriage ). 

4. This clause is quoted in Kalgauda v. Somappa 11 Bom. L. B. 797 at p. 812. 

5. Madhuparka was an odering of ho.ney and curds made to an aoaryn after he is chosen 
for a rite or to an honoured guest such as a king, son-in-law, father-in-law, maternal or pater- 
nal uncle Ac. 

* P.121 (text). 
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at the time of placing fuel-sticks on the fire, and ( having made the sankalpa) 
‘ I shall offer to Agni who is the principal deity in this rite, to VSyu, the 
Sun, PrajSpati one oblation each, one oblation again to fire and six oblations 
of boiled rice to SfiryasSvitri, and the rest to (Agni) Svistakrt,’ he should 
perform ( all the rites ) ending with djyotpavana } Then the adopter haying 
gone near the giver should make a request ( through the priest ) ’ give your 
son while the giver, after reciting the five ffc* ‘ ye yajnena ' ( Eg. X. 62. 
1-5 ), recalling the time &o. and having repeated the words beginning with 
'between me and others’ (vide above p. 132) and ending with 'for the creation 
&o.’ should declare 'I make a gift to you of this son who is decked with orna- 
ments according to my ability ’. Of the five verses ( beginning with the 
words ) ‘ ye yajnena Nabhanedistha the son of Idanava, all the gods, Jagati 
( are respectively the seer, the deity and the metre ) and they are employed 
in the rite of giving a son. The adopter, having accepted ( the boy ) with 
the words ' devasya tva ’, having recited the psalm to Kama* as laid down in 
his own s'akha (recension of the Veda), having muttered the fk ‘ an^d- 
angSt ’, having smelt the head of the boy, having decked him with clothes 
and the like, should take him inside the house to the accompaniment of 
auspicious music- Then the de&rya, having performed the rites beginning 
with the ajyaathdpana and ending with djyabhdga and having offered 
oblations of clarified butter itself to the accompaniment of the vyShrtis se- 
parately and together *, should then offer boiled rice.* ‘ Yastva hrdS ’ ( is 
the mantra ), Vasus'rut ( is the seer ), Agni ( is the deity )| Tristup ( is 
the metre ), its employment is in the homa with boiled rice that is the prin- 
cipal ( rite ) in the adoption of a son. ( After repeating ) * Tas-tva hrda ' 
( Eg. V. 4. 10 ), the offering should be surrendered with the words ‘ this is 
for Agni, ( it is ) not mine ’ ( now ). Of ( the mantra ) ' tubhyamagre 
Sfirya-aavitri, SSrya-savitri, Anustup ( are respectively the seer, the deity and 
the metre ). ' Tubhyamagre ' ( Eg* X. 85. 38 ) ; ‘ this is for Slrya-savitn, it 

is not mine '. Of the five ( mantras ) ‘ somo dadat ’ ( Eg. X* 85. 41-46 ) 
S&rya-savitri, Sfirya-savitri and Anustup ( are the seer, deity and metre ). 
The employment is as before, 'Somo dadat’. Then he should finish ( the 
homa to Agni ) Svistakrt. This is the ( whole ) rite ( of adoption ). 

We return to the subject in hand. EStyayana states a special rule 
about the division of debts: 


1. Ajyotpavana consisla in pariiying olarifiod batter ‘by passing two kus'a blades 
through it. 

2. Vide As'valayana-s'rauta S.13 and Ap. s'r. s. 14'11‘2 for slightly differing kamastviis. 

3. AjyabhSgas are two offerings made to Agni and Soma respectively to the north-east 
and south-east of the ahavanlya fire. 

4. The vyahrtis are the mystic syllables bhitb, hhuvah and sva^. The offerings will be 
acoompanied with these syllables as follows : ' Om bhaljt svahS, om bhuvah‘SvahS, om sva^ 
svSha, om bhurbhuvah-svali svaha.’ 

* P. 122 ( text ), 
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The debt of the father, the debt ( incurred ) in i elation to ( i. e. to 
off ) the father's debt, one's own debt, and what is incurred by oneself, 
these debts so incurred should always be cleared ( provided for or paid 
off } on a partition with one’s relatives (brothers ie.) . 

Pitryarnaaamhaddham means ‘ what is incurred for paying off the 
father’s debt Alnwyam ( one’s own debt ) means ‘ what is incurred by 
another for the maintenance and the like of one s family . 

The same author ( says ) : 

A debt contracted by a brother, a paternal uncle or mother for the 
sake of the family, should all be discharged by the cosharers of the ( ances- 
tral or joint ) estate at the time of partition. 

As regards also the debt that is less than the Tikthu ( ancestral or 
joint estate ), the same author ( ^tyayana ) says : 

Haying paid the debts and what is promised ( lit. bestowed ) through 
affection, one should divide the rest f. 

Pradattam means * promised '. Narada (p. 197 v. 32) says; 

*What remains after ( providing for ) the gifts (promised) by the father 
and after paying off paternal debts should be divided by the brothers ; 
otherwise the father would remain debtor. 

PitrdSya ( in this verse ) means ‘ what is promised bj the father The 
same author ( Narada ) says : 

*What has been given (or promised) for religious purposes and what is 
donated through affection by the father and the debt incurred by him" 
self,— these and the visible estate should be divided. There is to be no 
( other ) payment out of the paternal estate ( except the above at the time 
of partition ).* 

The meaning is : whatever is givenj that is, whatever is promised to be 
given for religious purposes and out ot affeotion, whatever (debt) is con- 
tracted by the father himself ( this is the meaning of svena yojitam ), such 
debts and the visible wealth should be divided ; there is to be no payment 
out of the paternal estate of anything beyond these debts ( and obligations )• 
Even when there is a suspicion of some ( paternal wealth ) being {not visible 
( i. e. not brought forward for division ), the same author ( Narada ) says : 

Visible wealth ( viz. ) houses and fields, quadrupeds ( and the like )> 
should be divided- If there is a suspicion of (there being) concealed (joint) 
wealth, an ordeal is prescribed in such a case. Household utensils, beasts 


1. This verse is quoted in Ponaypa Pillai y, Paijpuiat/t/anqar q Mad. 1. (F.B.i .»t p. 19. 

2. This IS quoted in Ponappa Pillai v. Ptippuiai/tiangar i Mad. 1 at p. 40. 

3. This verso is variously interpreted. Vide notes to V. M. p. 200. Apararka and Sm. 
C. explain ‘ svena t ojitam ’ as moaning ‘ debt which the father enjoined his “ion or sons 
fb pay.’ 

• P. 123 ( text ). 
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of burden, milch cattlo, ornaments and slaves, being visible, arc divided. 
Manu has prescribed the h)8 a ordeal as regards concealed ( joint wealth )^. 
Karminah means ‘ slaves and the like Hence the very same 
author ( Narada ) has laid down in the section on ordeals the restriction that 
koB'a alone is ( the ordeal to be employed ) as regards this matter : 

At all times when confidence has to be secured in case of suspicion 
( that joint estate might have been concealed } at the time of partition 
among cosharers and when there are several persons on whom the burden 
of proof lies (in various ways) koe'a (ordeal) alone should be administered. 


Now ( begins the treatment of ) impartible property. , , 

Manu ( 9. 206 ) says : 

* Wealth, however, acquired through learning by, a man, becomes his 
own ( exclusive ) wealth, and so are gifts from friends, gifts received on 
marriage or af the time of offering madhuparka. 

Vyasa says ; , 

Whatever is acquired through learning or valour and -whatever is 
savid&yika (a gift from affectionate kinsmen ), these belong ( exclusively ) 
to him ( who acquires them ). They should not be sought for ( i. e. 
claimed ) by his co-sharers at the time of partition ( of joint eStatp ). 

Sanddyika will be explained ( later on ). And this ( wealth ) should 
be understood ( os not liable to partition ) when it is acquired without 
detriment to the paternal wealth. 

Thus also Yajnavalkya ( II. 118--119 says! 

1. These verses and the next are ascribed to Katyayana in Apataika, Sm. 0. and other 
works. 

2. The verses of Yaj. and the sutra of S'aiikha are quoted in Visalatchi v. Anmsami 5 

Mad. H. C. B. 160 at p. 157 and the Mayukha is referred to at p. 150 and it was held that the 
rule does not extend to property' held by a title derived from the joint family and that the rule 
was'intended to apply strictly to hereditary property of which the members of the family had 
been violently or wrongfully dispossessed or adversely kept out of possession for a long time. 
"Vide also Bojaba v. Trimbalc 34 J3om. 106 at p. 110 for the text of S^aiikha, The texts ^ 
vidyadhana (gains of science or learning) have been discussed in numerous cases of which the 
following may bo referred to : ChoXaltonda Alsani v. Chaldkoiidu liatnochalam 2 .li&.d. H. C. 
E. 66; Bai Mancha Narotamdaa 6 Bom. Fanliem v. PauUem L. E.4I.A. 

iOO ( =1 Mad. 262 ), Krishnaji v. Moro 16 Bom. 82, Vasantrao v. Anandr^o 6 Bom. L.B. 028, 
Metharam v. Beviachand 45 1. A. 41 =46 Cal. 666 (which examines most of the previous cases), 
Gfoftalcliand V. ffuftawcliond 48 I. A. 102 (=2 Lahore 40 ). In Lofcs/immt v. Jownaijoi I. L. 
E. 6 Bom. 225 it was said at p. 243 ‘ when they (texts) speak of gains of science whuA has 
been imparted at the family expense they intend the special branch of science which is the 
immediate source of the gains and not the elementary education which is the neoe^ry step- 
ping stone to the acquisition of all soienoo. ’ In 48 I. A. 162 at p. 173 itwas^id Prom 
maintenance out of family funds during the peiiod of education the basis of parnbiUty chan- 
ged to the receipt of the education itself at the family expense and then ed^ation generally 
was narrowed down to specialised education which is now the basis. Mo corresponding 
change is however to bo traced upon the question what is scionco in the sense in which me 
ext of the Mitakshara uses the term. ' All doubts and dilbcullics as to g.iius of learning be- 
ing partible or not have been removed by Act XXX of 11)30 which makes all gains of learn- 
ng the self-acquisitions of the acquiror. 

* P. 124 ( text ). 
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Wiiafcever else is acquired ( by a man ) without detriment to paternal 
estate ( viz. ) gifts from friends and on marriage, that does not belong 
to the co-sharers. He, who recovers property descending hereditarily but 
snatched away (from the family), should not give it to (i.e. would not have 
to share it with ) his co-sharersi as also what is acquired through learning. 

With regard to land descending hereditarily but recovered ( by one 
co-sharer ) S'ahkha declares a special rule : 

If one ( co-sharer ) recovers land ( descending ) hereditarily that was 
at one time lost ( to the family ), the other ( co-sharers ) get it according 
to their respective shares after giving ( to the reooverer ) a fourth part. 

( The meaning is ) after giving a fourth part of the recovered land to 
the reooverer, they should divide the rest ( equally ) with the reooverar. 
Manu ( 9- 208 )' says 5 

Whatever a man acquires by his efforts without detriment to paternal 
wealth, he should not give to his co-sharers nor what is acquired through 
learning. 

Vyasa says : 

* That wealth which a man acquires by his own ability without relying 
upon (having recourse to) paternal estate , he shall not give to ( or share 
with ) his co-heirs nor that wealth which is acquired through learning. 

KatySyana defines what is meant by * vidyadabdha * ( acquired by 
learning )■' 

That wealth is said to be acquired through learning which is earned by 
means of learning acquired from another with the use of food ( lit. boiled 
rice ) belonging to a stranger.^ 

The same author ( Katyayana ) elucidates this very matter : 

What is earned by learning when a matter has been propounded with 
a stake (before an assembly for discussion) is known to be ‘vidyadhana’ 
(gains of learning); it is not divided (among coparceners) at the time of par- 
tition. What is obtained from a pupil, or from being an (officiating) priest, 
or by (propounding) a question, or by determining a doubtful point, or by exhi- 
biting one’s own learning, or by disputation (with an adversary) or by means 
of eminent study ( or learning ) is declared to be vidyadhana ; it is not 
divided on a partition. This is the law applicable to artisans also as regards 
^hat is (given) in excess (by way of a tip or reward ) of the proper price 
(of an article belonging to a family of artisans). What is acquired by learn- 


1, The latter half of Manu 9.208 is diffcient. The text seems to combine a half vciss 
of Manu with another half verse from Yaj. cited above. 

2. This verse is quoted in Durqa Dai v. Ganesh 32 All. SOS at p, 312 and it is held that 
this definition is not exhaustive but only illustrative. 

* P, 125 { text ). 



l37 


M.?67uip.68 1. 35 ] Ofr LEAllNINO 

ing, what is made ( i. e. acoLuired ) from a pupil or from one for whom a 
sacrifice is to be, performed are declared to be vidySdhana, What is 
acquired in other ways than those is common property ( of all members of 
the family ). Brhaspati says ‘ what is obtained by (superior) learning 
after vanquishing an adversary in a wager should be known as vidy&- 
dhana and it is not to be divided Bhrgu says ‘ what is acquired 
by ( successfully ) asserting one’s learning, what is obtained from a pupil 
and what is earned on the analogy of a sacrificial priest ( i. e. by making 
one’s knowledge useful to another), ( these ) are ( termed ) vidyadhana. 

Updnyaaa means, according to the Madanaratna, the recitation ( of 
the Vedas ) together in krama ,jafd, and the like modes (of combination)^. 
Some say that it means ‘ the expounding* of a knotty ( abstruse ) proposition 
in an assembly The construction is panapiirvaJeam upanyaite ( when 
a difificult matter is propounded with a wager ). S'amsana means ‘ making 
known ( or announcing ), pradhyayana means ‘ excessive { or deep ) study.' 
The meaning of the words ‘ a'ilpiavapi ' is that this rule about learning 
is to be understood as applicable also to artisans; muly&dhikam ( beyond 
the ijroper price ) means ‘ a reward ’ ; rtvin-nyaya means ‘ supervising 
Here in all oases there is impartibility only when there is no detriment to 
paternal estate in acquiring le^irning and in earning wealth by that learning, 
hilt if there is detriment ( to paternal estate ) then it ( the wealth acquired 
by learning ) does become partible. Hence is it that Katyayana says: 

Brhaspati says that that wealth is to be divided which is (acquired) by 
brothers that were taught learning in the family or ( learnt it ) from their 
father, and which is acquired through valour ( by such brothers so taught )• 

Sven where there is detriment to the paternal estate, the acquirer does 
get a double share, since Vasistha ( Dh. S. 17. 61 ) says ‘ out of these 
( brothers &c. ) he who by himself acquired it should take a double share ’. 
As regards a certain class of vidyadhaTia Narada ( p. 191 v. 10 ) mentions 
a special rule : 

He, who maintains the family of a brother while the latter is engaged 
in studying, should receive a share out of the vidyadhana ( of that 
. brother ), though he was not promised { to that effect previously ). 

In the Madanaratna ‘ aa'ruta ’ is explained as ' devoid of learning ' J 
but it is proper to explain it as one who was not promised ‘ I shall give 
a share '• 


1. iCrdmct, jata and ghawt are coiUplioated methods ot repeating the Vedas, each sue* 
Ceeding one being more cemplicatcd than the preceding. Vide notes to V. M. p. 213. 

2. Or this may mean ‘ the word is only illustrative’ ( i. e. includes Similar 

things }. 

* P. 120 ( text ). 

V. M. 18 
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As regards ( wealth ) acquired without detriment to paternal estate 
Gautama' ( Dli. S. 28-28 ) mentions a special rule ' a learned man, if he 
chooses, may give to ( his ) learned brothers ( a share of ) the wealth 
acquired with his own efforts Vaidya ( a derivative from vidyd ) means 
one who possesses vidya ( learning ) *. The meaning is that he may at his 
ideasurc give ( a share of his acquisitions) to his learned brothers. Katyayana 
says ; 

VidySdhana should in no case be given by a learned man to unlearned 
( brothers and other coparceners ), but it may be given by a learned 
man to ( brothers ) who are his equals in learning or superior ( to 
him). A* learned man need not, if he is unwilling, give a share out of his 
own ( self-acquired ) wealth to a learned ( brother or other copar- 
cener), if he did not acquire it with the help of paternal (i, e. joint family) 
property.* 

Madana says ‘ that this prohibition ( contained in the first of the verses 
above) holds good if the brothers that are living possess other property, ' but 
(hat in the absence of other property a share ( in gains of learning )should 
ho given to them also. 

Brhaspati ( p. 381 y. 78 ) declares the impartibility of what is bestowed 
as a gift by the father and the like : 

Whatever is given by the paternal grandfather and the father and also 
by the mother, as well as wealth obtained by valour or on the occasion of 
marriage, belongs to him ( to whom it is given ) ; it should not be taken 
away ( at the time of partition ). 

Narada ( p. 190 v. 6 ) says • 

Both wealth acquired by valour and that acquired on marriage and 
gains of learning-these three are impartible, as also the favour ( gift 
through favour ) bestowed by the father. 

Katyayana says : 

What is dhvajdhrta (snatched from a standard) is never understood to 
be partible. What is seized in battle after putting to flight the enemy s 
army or after endangering one’s life for tbe sake of one’s master is termed 
dhvajdhrta. 

The same author says : 

Tliat is Wealth gained by valour which is acquired when a master being 
pleased bestows a reward on a person who does a forceful act after endan- 
gering his life.® 

1. The printed G.iutamn reads diderently. ' A learned man may indeed not give to his 
unlearned hrotheis { a share of ) the wealth acquired with his own efiorta. ' Thia proposition 
is implied in the reading adopted in the text. 

3. This last verse is NSrad.i p. 191 v. 11. 

3. Kat\ a\ ana makes a distinction between dhva/Shrta and sauryadham ; white othet 
wiiicis do not make it. 

* E, 127 ( text ). 
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On this subject Vyasa states a special rule; 

Brothers are entitled to a share in that wealth which a man acquires by 
his valour after using some common ( i. e. joint family ) property such as 
a horse and the like. But he should be given two shares, while the z’est 
are entitled to share equally. 

Vyasa* describes the nature of saudayika : 

That wealth is known to be saudSyika which is obtained by a married 
woman or a maiden from her husband or from the father's house ( i. e. 
family ) or from her brother or her parents. 

Kjityayana says ; 

What is obtained at the time of marriage with a maiden of the same 
caste, that should be known as wealth coming through a maiden. It is 
declared to be free from taint and productive of prosperity. Tliat should 
be known as vaivShiha ( duo to marriage, nuptial ) which comes ( to a 
man ) with his wife. All such wealth should be understood to be a 
means of securing religions merit. 

What is acquired in the mode ( described in the words ) ‘ the draa 
form of marriage occurs on receiving a pair of cows ' ( Ysj. I. 59 ) is kanya. 
gaia ( wealth coming through a maiden ) Here also there is impartibilite 
as in the case of gains of learning, if there is no detriment to paternal estaty- 
But whatever is acquired in a mode distinct from learning and the like is 
indeed liable to partition. And so Manu ( 9. 205 ) says : 

But if all of them, not being learned, acquire wealth by their exertions 
( in agriculture, trade &o. ), the division in that case will be equal, it be- 
ing not ( earned with help from ) paternal estate; this is the establi- 
shed rule. 

Iha ( exertion ) means ‘ work such as agriculture and the like ’ ; apitrye 
means ' when no help is received from paternal wealth ’. Manu ( 9- 219 ) 
speaks also of other impartible property : 

Clothes, vehicles, ornaments, cooked food, water (i. a. wells &c.), women, 
( wealth set apart for ) yoga and kawrm, ways ( or pasture lands )- 
these are declared to be not liable to partition* 

iPatra ^ means ‘ vehicle ’. Clothes, vehicles and ornaments belong to 
him alone who has worn ( or used ) them, provided they are of equal value 

1. This meaning of kanyaqata given by Nil. looks somewhat farfetched. His idea is 
that that wealth, such as a pair of cows &o, which is given to the bride’s father in the cirso 
form of marriage by the bridegroom's side, constitutes his self-acquired property. If the plain 
meaning of the words is taken, kanyagdtd means that wealth which a bridegroom receives 
just at the time of marriage, while vaivahika meaps whatever comes to him with his wile, 
oven after marriage. 

S. There is great divergence of opinion about the meaning ol patra and. yoquhfema. 
The former according to Apararka and others means * a document or debt evidenced by a 
document. ' For yoqakqema vide notes to V. M. p. 217. 

^ 1?, 128 ( text ). t P. 129 ( text ). 
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( with the clothes rSic. worn by other coparceners ) ! but if they are of more 
or less value ( than those worn by others ), then they must be divided* 
The clothes and other like things worn ( or used ) by the father should be 
given to him who partakes of the s'laddha ( feast ) to him ( the deceased 
father ), since Brhaspati ( p. 383 v. 85 ) says : 

The clothes, ornaments, bed and the like and vehicles and the like, used 
by the father, plintilil be bestowed on the partaker of the s'raddha for him 
( the deceased father ). after honouring ( the brahmana ) with fragrant 
ointments and flowers. 

klanu ( 9. 119 ) mentions a special rule about ( the division of ) goats and 
the like, when uneven in number ( i. e. when they cannot be equally divided 
among the coparceners ) ; 

Goats ^ and sheep, together with beasts having uncloven hoofs ( like 
horses ), should not at all be divided, when they happen to be uneven ( in 
relation to the sharers )• Goats and sheep, together with uncloven beasts 
( when uneven and incapable of division into integers ) are ordained ( to 
be assigned ) to the eldest alone. 

Cooked food and water ( wells &c. ) ^ are to be enjoyed ( by all coparce- 
ners ) according to circumstances. Women i. e. female slaves ( dasis ), 
when uneven in number, are to be made to work (in turn for the partitioning 
coparceners ) according to need J but if even in number ( in relation to the 
sharers ) they are to be divided. The kept mistresses of the father, however, 
should not be divided, though even in number, since Gautama ( Dh. S. 28. 
45 ) says ‘ there is to be no division as regards women connected’ ( i. e. kept 
by the father ) *• In the KaJ/pataru it is said that by the word yoga- 
Iraema are meant councillors, family priests and the like. Lau^kei 
however says : 

Those who know the essence ( of dharma ) say that kaetna means 
purta ( charitable works ) and yoga means ( sacrifices and other 
religious rites }. They both are declared to be impartible, as also beds 
and seats. 


1. Suppose there are 17, 18 or 19 beasts and four brothers. Sach gets four on a division 
and the remainder ( 1, 2 or 3 as the case may be ) are to be assigned to the eldest. They are 
not to be valued and their price is not to be distributed among the brothers. This is the 
meaning according to Mcdhatitbi and others. 

2. ‘ Water ’ Ac. — In Nathvbhai v. Bai Sansgavri 36 Bom. 379 at p. 382 this passage 
about right to wells and water being indivisible is referred to and it is held that if there be 
no evidence that at a partition they were divided, the law will presume that they continued 
to retain the character of indivisibility. 

3. JIaradatta holds that' this rule applies not only to the concubines of the deceased 
father, but also to the concubines kept by any one of the dividing brothers. These words 
about women and mistressos are quoted in Narjubai v. Monghibai 50 Bom. 604 (=631, 
A. 153 = 28 Bom. L. B. 1143 ) at p. 612, 
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Here purta means ‘ tanks, public parks and the like ( works of public 
utility ) ’ ; ista means ‘ sacrifices, feeding brahmanas and the like ( religious 
acts ) The meaning is ; whatever wealth has been intended to be donated 
and has been set apart for these ( ifita and purta, religions and chari- 
table objects ) by any one (co-parcenei) with the consent of all (coparceners) 
in the state of union; that wealth should be used by him alone for that 
religious object and not by any other ( coparcener } nor by all acting in a 
body. Praoara^ ( in Manu IX« 219 ) means ‘ ways leading to the house 
and the like ’ and also ‘ land for the grazing of kine and the like '. 

As for S^ankha-Likhita* ‘ there is to be no division of a dwelling, or 
of water-pots, or of ornaments, or of clothes worn ( by a coparcener ) ' and 
as to Vyasa 

The gains* of officiating at a sacrifice, a field, a vehicle, cooked food, 
water and women-these are not to be divided among kinsmen even up to a 
thousand generations '. 

who ( S'ankha-Likhita and Vyasa ) declare that dwellings and fields 
are impartible, these texts are applicable to dwellings ( like temples ) used 
for religious purposes, and to land that is used as pasture for. kine; or these 
texts purport to forbid the partition of these ( dwellings and fields ); 
when acquired by way of a gift, among the ( sons of a brahmana born of a 
wife of the ) haatriya or other lower caste since there are prohibitory 
texts ( on this point ) as noticed above : or they ( texts of S ankha-Likhita 
and Vyasa ) mean that when these ( dwellings and fields ) are of small value 
they should not be divided in kind ( i. e. by metes and bounds ) but there 
should be a division of their price. 

Brhaspati ( p. 382 vv. 79-S4 ) mentions special rules about ( the division 
of ) clothes and the like; 

Those* who declared that clothes and the like are not liable to parti- 
tion have not thought ( over the matter properly ). ( Por ) the wealth 

of the rich may ( all ) be centred in clothes and ornaments. If they be 


1. Nllakantha gives two meanings of pracara. The Mit., ApaiStka and Vii. give the 
first meaning, while the Smrticandiika and Eullnka give the second. This explanation 
of pracara is referred to in Shaniaram v. Waman 47 Bom. 889 at p, 396. 

2. Thissutraof S'ankha-Likhita is variously rend. Vide notes to V. M. p. 278." ' No 
division of a dwelling ’ — Vide' Partition Act (IV. of 1893 ) seotions 2 and 4 and Piwnawv. 
Vasudev 23 Bom. 73 and Balshet v. Mirantahcb 23 Bom. 77. 

- 3. The word yajya thus translated is explained by the Dayabhaga as meaning ‘ the 
site of a sacrihoo ’ or ‘ an idol. ' 

Nllakantha offers three explanations of these texts, the second of which is the same as 
that of the Mit. The prohibitory texts about the sons of a brahmana from a kmtriya wife 
occur on text p. 103 (tr. p. 97). 

4. Brhaspati holds Manu in the highest veneration, as he says elsewhere ‘ that smrti 
which is opposed to the drift of Manu is not pommended ; ’ but here he oriticiffis 
Manu ( 9. 219 ). 

* P. 130 ( text ) 
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kept joint ( or undivided ), theyl cannot be ( properly ) enjoyed, nor can 
they be given ( allotted ) to one alone ( out of many cosharers ). They 
should ( therefore ) be divided with skill, otherwise they will become 
useless. Clothes and ornaments are divided by selling them ( i. e. by 
dividing the proceeds of sale ), debts consigned to writing ( are divided ) 
after they are recovered ( i. e. the bond itself is not divided ), cooked 
( or prepared ) food ( is divided ) by exchanging it for uncooked food. 
The water of wells^ which have flights of steps and of other wells is to 
be enjoyed according to one's respective share* after drawing it out ; a 
single female slave is to be made to work in the respective houses ( of the 
cosharers ) according to their shares; if they ( female slaves ) be many, 
they are to be allotted in equal shares ( to the sharers ). This ( very ) 
rule applies also to male slaves- Fields and embankments are to be 
divided according to the respective shares ( of the co-sharers ). Ways 
( or pasture lands ) should always be used by the co-sharers ( after parti- 
tion ) according to their shares. 

*Udgrdhya means* after recovering ( the debt ) from the debtor*. 
^tySyana says : 

Wealth* which is consigned ( mentioned in ) a deed and is designed 
( assigned ) for religious ( and charitable ) purposes* water ( i. e- wells 
&c. ), slaves, a nibandha that descends hereditarily, worn clothes, orna- 
ments and whatever is unfit ( for division ) — these should be applied 
( enjoyed ) by the members (of the family) according as they were enjoyed 
in times ( before separation of the members ) 

The (clause) dhanaw? &o. means ‘ written down in a document after 
resolving to set it apart for a religious ( or charitable ) purpose ’ : udahJM 
(water) i. e. water contained in a well and the like ; nibandha means ‘vrtti’ 
(i.e. hereditary right to officiate as priest or to receive cash or other income) ■' 
nanurupam means ‘unfit for division*. 

Tajnavalkya ( II. 126 ) declares partition of property kept concealed 
( by one member ) from his brothers and the rest : 

Property that is concealed from each other ( by co-sharers ) and 


1. Vide Qovind v. Trimbak 36 Bom. 275 ( = 12 Bom. L. E. 363 ) at p. 277 whore 
it was said that rights to water and wells belonging to a joint family are indivisible, if 
they are numerically unequal and after partition those must be enjoyed by the separated co- 
parceners by turns. 

2. These words ' yathS kalopayuktani <fcc. ’ may also mean ‘ should bo so enjoyed as 
to be useful ( to all cosharers ) on the occasions ( when their use is needed ). ' These 
words of Katyayana that any portion once assigned for purposes of religion shall bo except- 
ed from partition are referred to in Khiishalchand v. Mahadevtjiri ( 1875 ) P. J. p. 27!6. 
Vide also 30 Mad. 310 at p. 314. 

3. Mit. takes the first half of KStyayanii’s verse ' dhanam &c. ’ as one clause. The 
Madanaparijata and other works take the first half verse as containing two clauses, viz, debt 
evidenced by a deed (as long as not recovered) and what is set apart for religious purposes, 

* P. 131 ( text ). 
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that is discovBTsd aftar partition should bs dividsd by thsm again in eciual 
shares ; this is the settled rule. 

AnyonyapSh^tam means concealed by the eldest from the youngest 
and the like ’ ( i. e.' vice versa ). As to the text of Manu ( 9. 213 ). 

He, who, being the eldest, would defraud his younger brothers through 
greed, shall lose his position as eldest, shall be deprived of his share and 
shall be punished by the king^ 

there also the word jyesfha implies ( i. e. it is merely illustrative and 
includes ) every sharer in the heritage on the analogy of the maxim of the 
staff and the cakes, the meaning being ‘ even the eldest incurs blame 
(when he defrauds ), what of younger brothers* ( i. e. they will be much more 
blamable ). Hence Gautama* says ; ‘him who keeps a sharer off from his 
share, he ( the defrauded sharer ) destroys ; if he* does not destroy him ( the 
defrauding sharer )j he destroys his son or grandson* ’ Ekaginomn means 
him who is entitled to a share ' ; bhdgat nudate means ‘ deprives of a share 
That man who is so deprived destroys ( oayate ) him ( enam , ) i. e. him who 
so deprives ( or usurps ). If he does not destroy him, then he destroys his 
son or grandson. This is the meaning. 

Narada* says : 

The wealth acquired by a separated man belongs to him alone; but as to 
what is found after being stolen or lost and the property mentioned before, 
there shall again be a division. 

Prdg-uhtcm refers to property concealed by some one from among the 

1. i, e. he will not be honoured as eldest and, according to Kulloka, will lose his regular 
and special ( uddliMra ) share. 

Mandlik’s explanation ol this maxim ( p- 72 r 5 ) is entirely Wrong. He says that in 
Southern India cakes are carried after being tied to a stick and ' when a cake is asked for, the 
servant brings the stick, whereby he leaves it to the master to choose any he likes (p. 73n. 5),’ 
ApUpai are preparations ot flour and ghee. If they were placed on a stick and if any one were 
to say 'that the stick was gnawed by a mouse ’, one would infer as a matter of course from 
this announcement that the temptingly flavoury { and very soft as compared with the stick ) 
apupas placed on the stick must have been devoured by the mouse, This maxim is very 
frequently cited in works on rhetoric. The Hit. employs it in its comment on YSj. II. 126. 
Vide notes to V. M. pp. 221-22. 

2. Nil. follows the Mit. in ascribing this quotation to Gautama. It is however not 
found in the printed Gautama. It is from the Aitareya-brahmapa (II. 1* 7) and the Paras* aia 
madhavlya and the Vir, correctly call it a s'ruti. Vide Kriskntzbui v, Khangowde 10 Bom. 
197 ( where it was held that a partition effected without reserving any share for a minor 
member of the family and without the consent of some one authorized to act on his behalf is 
invalid as against the minor ). 

8. This is not found in tho printed Narada and the Smrticaudrika ascribes it to KatyS- 
yana and connects it with another verso of Katyaj'ana, 'Whatever property is concealed from 
each other and what is inequitably divided should bo again divided equally when afterwards 
found out, according to Bh}gu ’. Vide ilaruti v. Bama 21 Bom. 333 and Gancs/ii Lai v* 
Bobu Lai, 40 All. 374 as to reopening of partition. 

* P. 132 ( text ). 
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co-aimrers- The word vibhdga/i{ dlTlsion )has to be understood after the words 
punar-bhavet ’ { there will again be ). Manu^ says : 

When, after a partition is made, some joint property is discovered, that 
partition should not be regarded ( as proper ), but a fresh division should 
be made. 

In case of the denial of partition by any one ( of the separating co- 
parceners ), Yajnavalkya { 11*49 ) mentions decisive circumstances : 

On denial of partition, it should be understood that the (fact of) partition 
is to be established by ( testimony of ) agnatic kinsmen, cognatic relations, 
witnesses, by documents and by ( the evidence of ) houses and fields being 
separately held. 

‘Yautakaih’ means ‘ separately alloted ’ and there is the relation of vis'e- 
sana ( attribute ) and vie'e^a ( thing possessing an attribute ) between that 
word and grhahfetraib ( houses and fields ). Narada ( p. 198 v. 36 ) says : 

In case of doubt with regard to the status of division between cosharers, 
the determination ( of the dispute follows ) from ( the testimony of ) kins- 
men, a document of division and from the separate transaction of business 
(such* as agriculture &c.)< 

The same author ( Narada p. 198 v. 37 ) says : 

The religious duty of unseparated persons, brothers (and the like), is single; 
when there is partition, their dharma ( religious rites and duties ) also comoB 
to be separate. 

In this (verso), the word avibhaktanwn* ( of unseparated persons) 
alone yields the uddei’ya (the subject), while the word bhratrndma, being 
its attribute is not intended ( to be taken literally, but only indicatively ). 
Therefore even as regards the father, the grandfather, the son, the grandson, 
paternal uncle, brother and brother’s son, when they are unseparated,* the 
dharma ( the performance of religious rites and duties ) is only single ( and 
not separate for each member ). 

Though a single performance ( tantra ) of an act having reference to 
several religious acts is possible, according to the reasoned conclusion 


1. This is not found in the printed Manu. 

2. This word ' pfthak-kaiya-piavaitanat ' may also mean ' from the eeparatc per 
toimance of religious duties, such as Vaia'vadeYa, honouring gueetE &c. ' 

3. Vide .above ( text p, 46 tr. p. 42n. 2 ) about the Mlmaiisa rule that the 

( attribute ) of a subject in a rule is not to bo taken literally but only indicatively ( as in 
* he cleanses the cup ) '. If bhratfnam were regarded as the subject about which it 1b 
laid down or predicated that there is to be a single dharma for them ( and not separately 
for each ) when they arc undivided, the resdlt wocU b9 that as regards other undivided 
coparceners ( like uncle and nephews, father and sons ) the dhatma is not one, but 
separate. But this is not so. Therefore the subject is ambhaMUtiSm and the rule applies 
to all undivided members whatever and the word bhratfnam is only illustrative. This 
Verse of Narada is quoted in Debi Frasad v. Thakur al 1 All, 105 ( F.B. ) at 

p. 100. 

’ P. 188 ( text ) 
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( nyaya, of the PurvatnimathEa ), only ■when the jjace, the lime end the 
agents ( in all of them ) are the same, yet in this verse f, Narada 16. 37 ) 
the same ( a single performance of dharma ) is inculcated by express -words 
even when the agents are different but undivided*. Hence the religious duties 
of undivided persons that are to be performed with sVaufci and smdTta fires 
are to bo performed separately (for each member), since tbe dhavaniya 
( s'^rauta fire ) and the dvasathya ( grhya or domestic fire ) are different (in 
the case of aU ) , being connected ( with each individual kindler thereof ). 
Similarly the s'raddha* to be performed by the ' paternal uncle, the 
brother’s son and the rest on the amdvasyd ( new moon ) and other days 
is separate as the devatda ( of the s’raddha in each case ) are different. But 
in the ease of brothers who have not kindled the fires, ( s'rdddha is to bo 
performed ) by a single performance ( for all brothers ) as the devatas ( in 
the s’raddha by brothers ) are the same.® Still when the places ( where the 
brothers reside ) are different owing to ( one or more ) going on a travel 
abroad and the like, (the brothers must perform s laddha) separately. In the 
case of those who have consecrated the sacred ( B'rauta ctnd smdrta ) fires) 
those religious acts that arc to be performed with the (sacred) fires are to be 
performed separately ( though the family is undivided ), while the worship of 
the family deities ( idols ), the vais'vadeva ( daily offerings to all the gods ) 


1. Tantra moans ‘ jMpajjacZ'tkSiio ' or ‘ anckoddoB^ona Bakrd-anuBfliSnain and 
menns doing an aot onco which Botvos the purpose of many. According to the Piirvu* 
miraaiiisa XT. 1. 53-6S and XI. 2. 1 one single performance of the iiiayajas is Bulfioicnt 
for the several principal ritcB of the dars^apaurnamasa snerifice, the place, the time and the 
agent being the same. So it may be argued that, as the several members of a joint family 
are dirferent, the religious ‘rites must all be diflcrciit, one of tbe throe conditions of tanira 
( viz. sameness of agent ) being wanting. Hllakaiitha roplioBthat though this is the doctrine 
of tlic kllmarhsa yet hero there is an express text of N.arada laying down a single perform* 
niancc of dharma, though the mcmbcrB aro many i. e. this text expressly carries the 
rule about single performance beyond what is laid down in the Jllinanisa. 

2. hfl lakan lha abruptly introdueos some rules here about the performance of religious aolB 
by undivided ppr.sons. The text of NSrada introduces a sweeping general rule to which Nil. 
spoclhcs cxcepitiouB. The srauta fires are the Ahavitnlya ' Garhaitalya Vakijinugni, 
which are requited in the Dars'apurpamSsa, caturmasya and other vedio rites. AU 
offerings in s'rauta, ( Vedio ) rites .are made in the Ahavautya. The five great daily yajhaBj 
the parvana s' raddha and certain other rites laid 'down in the grhya sutras are performed 
with the domestic fire. The fire oonsccratod by A is not the same ns the fire consecrated 
by B i. e. the fires being related to the persons kindling them and so being difierent, the 
rites to be performed with them must be separately performed. 

The p)aternal uncle of a person would offor pindas to his three paternal ancestors while 
the nephew would offer pindas to his own three ancestor's ; i c, the devaias in the s raddha 
offered by each will be different ( though one or two may bo common, as the father and 
grandfather of the uncle will ho the grandfather and great-grandfather of the nephew j. 

3. All brothers have to offer iniidas to the same threo paternal aueostors ( i. e, 
the devaids in the b' raddha arc the same ). But if a brother goes abroad, ho performs 
s'x&ddha separately, aa the place is not the same, though devatag aud time aro the same, 

• M* 19 
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and the like (are to effected) by a single performance (for the whole family^). 
Hence S'akala says : 

For those wlio reside (together) and cook their food together, the worship 
of the idols in the house and the Tais’^vadeva also are single, bat in the caae 
of those who are dh'ided, (these are performed) in each house (separately). 
As to what SsVateyana (as quoted) in the Parijata says ; 

Of those who r^ideand cook their food together, though divided, the chief 
( i. e. the manager or liead ) alone should perform the four yajflM ( daily 
sacrifices) which are preceded by vSgyaj'ua (study and teaching of the Yedas). 
Men of the regenerate classes separated and unseparated, who cook their food 
separately, should every day separately perform before their meals the (five) 
yajfia^, 

it refers to those who are reunited, since the clause vib?Mktanam 
api ekapakma vasaiam ( who, even though divided, reside and cook 
their food together ) and the words vibhaktdh avibhaktds c(t ( first 
separated and then joined together ) convey that fact *• Therefore in case 
re-united members cook their food separately the ( five daily ) mahayajfiaa 
are to be performed separately. Vdgyajna ( in the above vei-ses ) means 
‘brahmayaj7ia\ ‘ Tatpurvakdn ’* ( preceded by it i. e. by brahmayajna ) 


1. It is to ha noticed that Kamalikara, a first- cousin of Nllakantha, lays down some- 
what difleront rules on the points touched upon by Nil. Vide notes to V. M. p, 226. For 
Vaiivadtva i-ide llanu III. 84-66. 

2. The five daily yajnas to be performed by every twice-born householder arc men- 
tioned by llauu III, 70 ; they are Brahmanajna, Pitryajna, Devayajiiti, BkutayajHa and 
27ryajna, Brakmayajna means ' study and teaching of Vedas Brahmayajna is enume- 
rated as the first of the yajiias in ifanu and elsewhere. 

3. Nllakantha seems to take the words ‘ avibhakta vibhaktas'ea ' in the reverse 
order, as moaning ‘ first separated and then joined ’ i. o. reunited after separation. But 
this is somewhat farfetched. According to him the two verses lav down two propositions 
about reunited persons. If they cook their food together in one place, the manager or head 
alone should perform the five yajiias ; if even after reunion they continue to cook separately 
they should perform the yajnas separately. 

4. In a hahuvrlhi compound two words are so related that they together refer to a 
third word, of which they together become the attribute. Bahuvrihi compounds ate of two 
kinds. When we say ‘ citragum ana 3 'a * ( bring the man who owns variegated cows ), it is 
the man who is brought and not the cows; that is, the bahuvrihi compound chitragu (con- 
taining two words citra and gau ) refers to an individual who is himself apart from the 
import of the two words chilra and gau. Therefore such 6ohMrri/ii compounds are called 
aladgwgasamvijuana ( i. e. in which there is no direct contact or there is no inherence of the 
things denoted by the two words of the compound in the individual that is indicated by the 
compound). But if we say citravasasam anaya {bring the man who wears variegated clothes) 
the man who is brought comes along with the variegated clothes i. c. here the individual in- 
dicated by the two words forming the hahnvrVii compound is not apart from what is tiio im- 
port of those two words, ’out he is in direct contact with the clothes he wears. Such com- 
pounds arc called fadgunasarf/fijnurja ( in which there is direct contact or inherence of the 
things denoted by (he two words constituting the bahuvrihi with the thing indicated by the 
compound). The word vagyajHai/urvakan (of which vagy ajna is the first) is a bahuvrihi and 
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is Oit<tdijunai9ci7hvijfi3in(t (kiud of bcihwOTithi), If it* were, taken BS.todgu. 
fiasamvijna^a the word ‘ ■rag-yajna-’ would be superfluous, since the, ( first )j 
four ( yajflas ) would, follow as a matter of course on account of the maxini : 
there being no reason for omitting the first (in an. enumeration, of .seyer^: 
items )’. Therefore brahmayajna (the daily sacrifice of repeating Yedic texts) . 
should bo performed separately (by united or re-united .members). But. 
these two texts are not much respected ( relied on ) by the learned. . . 

As for the texts ( quoted ) in the Dharma-pravrtti^ : ..... 

Undivided sons should perform a single s'raddha on the anniversary 
of the death of their parents ; if in different countries, they should per- 
form the DarsWiaddha and the monthly s^iSddhas separately ( as also the 
s'riiddha on the anniversary of death ). If the undivided ( brothers ) go to 
( reside in ) different villages, they should always perform the dara'a and 
monthly s*raddhas of their parents separately. The brothers, who being 
unseparated, reside in different villages and subsist on wealth acquired by 
each separately, should perform the ( eleoddista ) a'T&ddha and the 
'pa/rvana s'raddha ( of their parents ) separately 
And as to what is ( said ) in the Smrtisamucoaya 

VaisVadeva, (the s raddhi on) the day of death (i-e. on the anniversary of 
a person’s death ), the Mahalaya^ ( s'rSddha ) rite, as also dars'aa' raddha 
should be performed separately when( the sons ) reside in different districts, 

qualifies the word yajfian* If it wore taken as a tadgVrf^asaTnvijnanat the result would be 
that vagyajHa would be included in the words catuTo yajnan ( as clothes also come along 
^Yith the man when we say citi'avasasavi anaya ). That verse says ‘ one alone may perform 
ths four sacrifices ’ &c. In all five yajftas are enumerated in Manu and others. If one 
says ‘four yajuas should bo performed,* then naturally the first four (of which vagyajna is the 
first ) in the list of five will ordinarily be understood, no special reason being mcntiotiod why 
the first should bo omitted- That being the case the word * vagyajSapurvakan* becomes 
superfluous, the words caturo yajiian being sufficient to convey the sense intended. Therefore 
VAgyajnapurvakan should be taken as atadgu‘nas(Xihvijna7ia), In that case the meaning would 
bo ‘ one alone should pc? form the four yajnas preceded by vagyajna * ( i. e. all yajSas except 
vagyajna, just as cows do not come along when wo bring citTagii)* This interpretation leads 
to a reasonable view, viz. it loaves liberty to all members of a joint or reunited family to 
engage in vag 3 ’ajna separately and only the head is to perform the other four yajnas. The Veda 
calls upon all, whether joint or not, to study the Veda. If only one member were to perform 
( as would bo the meaning with tatguyo-savivijilana ) this vcdic injunction would 
bo set at naught. Nil, relies on laimini, X. 5, 1--6 for the proposition that in the absence of a 
special reason, the first items in a series are to bo taken ( and not the last &o. ). Vide notes 
to V. M. pp. 227--229. 

1. This is a work on ficara, aarhsA'fira, dana and iraddha by N&rayana, who 
seems to be different from Narayanabhatto, the grandfather of Nil. The author flourished 
between 1400 and 1600 A. D.' 

2. Mahalaya s'raddhas were prescribed to be performed in the dark half of Bhadra- 
pada from the first fif/ii to amavasya. or from the 5th, 6th, 10th or 11th tithi to amv 
Yas5'5, or at least on one day in that fortnight. Vide notes to V. M, p. 230, 

• P. 134 ( text ). 
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these also, according to some, are applicable to re-united ( coparceners ) 
residing in different districts. But these texts are, in reality, without autho« 
rity. Or the texts might have heen composed by some one based on reason- 
ing such as the following ; 'When the place, the time and the agents are the 
same a single performance ( of religious rites ) follows from the reasoned con- 
clusion (of the mimamsa ) ; while a single performance even when the agents 
are different may be ordained { as above by Narada ) in express words, but 
in case the districts are different, s'mddhas and the like are to be performed 
separately ( even by undivided members ) as there is { on this point ) absence 
of a reasoned mimarhsa conclusion and of an express text. This is ( in brief ) 
the idea. 

Narada ( p. 199 vv. 38—40 ) mentions other signs also of division •' 

It is (only) divided brothers and not undivided ones that can become in re- 
spect of each other witnesses or sureties or can give a debt or take back a debt 
( from each other )• *Eeceiving and paying back a debt, the acceptance of 
beasts (kine &c.), of food, of houses and fields, must be regarded as separate 
in the case of those who are divided, as also documents, income (by way of 
interest ) and expenditure. People should regard them to be divided, even 
though there be no writing, in whose ease these transactions are entered 
into openly with their co-heirs. 

Dana (giving) and grahana (taking back) have reference ( in the first 
verse ) to debts ; the same dana and grahajui are repeated in the second 
verse for the sake of clearness. The meaning is : the acceptance ( by wsy of 
a gift ) of beasts and the rest produces ( separate ) ownership in the case of 
divided members when it is effected by each separately / while in the case of 
undivided members, it ( acceptance ) when effected by one member produces 
ownership even in the others. (The word ) dana-dharma^ means ‘ a deed 
and the like ’ ; agama means ‘ addition of interest ( kald ) to the principal ’. 
Brhaspati ( 394 v. 9 2 ) says : 

Those who have tlieir income, expenditure and mortgage dealings sepa- 
rate and who enter with each other into transactions of money lending and 
trade, are beyond doubt divided. 

Vanikpaiham means the ‘business of a trader’. Yajnyavalkya (lI-52) says! 

Among brothers, between husband and wife and between father and son, 
the relationship of being a surety, or of debtor and creditor, or of being 
witnesses has not lieen declared ( in the texts ) when they are undivided. 

In the absence of these indicia ( of division ), ordeals ( are to be re- 
sorted to ), since the same author ( Yaj. 11.22 ) has declared : 

In the absence of ( any one of ) these (human means of proof), one out 
of the divine ( means of proof, ordeals itc, ) is ordained. 

1. Tliis word may moan ‘ gilts and other religious or charitable acts ’. 

• P. 135 ( text }. 
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As regards what Vrddha-Yajnavalkya says • 

In case of a doubt regarding the status of separation, the establishment 
of it is to be made by means of ( the testimony of) kinsmen, witnesses and 
by means of documents; there is no divine proof ( in this matter ) 
that has reference to cases where there exist other signs ( of separation ). If 
the doubt as to whether ( certain persons ) are divided or undivided cannot 
be removed by any means, Manu declares that a fresh partition should be 
made ; 

When* there is a doubt as to whether coheirs are separate among them- 
selves, a fresh partition should be made (by them), even though they might 
be residing in separate places. 

Narada ( pp.l99— 200 vv. 42-43 ) mentions the duties of separated ( co- 
parceners ) : 

Where many persons sprung from one ( person or family ) perform their 
dharmaa (religious duties) and worldly transactions separately and are sepa- 
rately possessed of means (such as household utensils) for performing vari- 
ous acts and do not consult ( each other ) in their transactions, if they 
of their own accord make a gift or sell, they may do all that as they please; 
for they are masters of their own wealth. 

HhaTmah are the five ( daily ) mahayajnas and the rest that are pres- 
cribed by injunctive texts ; kriydtjL naeans worldly acts such as trade and the 
like; JearmagunaiL are means of ( performing) acts such as household uten- 
sils ; by separateness in these partition is indicated. The meaning is that those 
who are separated may make a gift, sale or the like even without each other’s 
consent. As to what Brhaspati ( p. 384 v. 93 ) says '■ 

Coheirs, whether divided or undivided, are alike in respect of immoveable 
property, since one (coheir among many) is not master in all cases to make 
a gift, mortgage or sale. 

that text, according to Madana, is meant to negative the right to give away (or 
sell &o ) without the consent ( of other coheirs ), the crops and the like pro- 
duced in fields that are left undivided, even though the coheirs may be divided 
as regards the moveable portion ( of the joint family property ) ; while that 
text, according to VijSanes’vara and others, is meant to facilitate transactions 
with the consent of divided coparceners in order that dcubts as to whether 
(coheirs) are divided or undivided may be dispelled.^ The same author (Brha- 
spati p. 384 V. 95) says about one who having first separated at his own desire 
raises a dispute ( about the fact of his separation ) : 

He,1i who, having separated by his own wish, again disputes (the fact of 
separation ), should bo made by the king to abide by his share ( already 
allotted ) and should be punished, since he is guilty of ( vexatious ) obsti- 
nacy. Anubandhah means ‘ obstinacy. 

1. Nilakantha scums to favour the latter view. 

* P. 136 ( text ). ^ P. 137 ( text ). 
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Now ( begfins ) the order of taking (i. e. succeeding to) saprati- 
bandha daya. ( obstructed heritage ). 

On this point Tainavalkya ( II. 135-136 •) declares the order of sncces- 
sipn to the wealth of one who ( died ) separated* and not re-united : 

The wife, the daughters also, the parents, the brothers, their sons, goirajas 
( agnatic kinsmen ), handkit ( a cognate ), a pupil, a fellow-student — of 
these, on failure of (each) preceding, the next following is entitled to take the 
wealth of one who has gone to heaven ( i. e. who is dead ) and leaves no 
male issue. This rule axiplies to all the varnas ( the four principal castes ).^ 

The wife, if faithful to her husband, takes ( her desceased husband’s ) 
wealth, but not if she is unfaithful, since EStyayana says : 

The wife, who is faithful (to her husband), is entitled to take the wealth 
of her ( deceased ) husband 
and since Harlta ( Laghu Harita 67 ) says : 

If a woman becoming a widow when young, is head-strong, maintenance 
( and nob the estate -of her husband ) should then be given to her for the 
passing ( i. e. for the support ) of her life. 

Frajapati says r 

A chaste woman, if she die ( before her husband ), takes away his 
agnihotra* and her husband's estate, if the husband die (before her). This 
is the ancient rule. 

Agnihotvam means ‘the consecrated fires’. The same author (Frajapati ) 

says : 

Having taken all his ( husband’s ) moveables and immoveables, (such as) 
inferior metals, gold, liquids ( oil, ghee &o. ), clothes, she should cause his 


1. In Baniaijpct v, Sithaviviol 2 Mad, 182 ( F. B, ) a divided son was preferred as 
an heir to the widow of the deceased ; vide p. 185 for reference to V. M. 

2. Those verses of Yaj. are translated in many oases. Vide Lalhtbhai v. Mavkore- 
hai 2 Bom. 388 at p. 416 and 20 Mad. 207 .at p. 218. 

3. The word karkasTi is explained by the Mit. as ‘ suspected of incontinonoe It 
probably means ‘ when she leads a wild dissolute life ’ and not the restrained and dignified 
life enjoined upon widows in ancient works. In FaZ7t v. Gaiiga 7 Bom. 84 this passage 
of HSrIta is referred to ( at p. 88 ) and it is said ' It is plain that the authors of the Mit. 
and the Mayukha regarded the above text of Hvrita as exclusively intended to qualify the 
right of the widow to inherit her husband's property ’ and a doubt is expressed whether 
the text applies to maintenance. In Gangadhar v, YcUu 36 Bom. 138 it was held that a 
widow was not disqualified from inheriting the property of her husband on the ground of 
her unchastity during her husband’s lifetime, if it is condoned by him. This last was 
followed in Badhc Lai v. Bhawani Bam 40 All. 178. Vide as to effect of unohastity 
on a widow’s right of maintenance, Kisanji v. Lakshmi 33 Bom. L. R. 510 where 
most of the cases on the subject are collected and where it was held that unchastity would 
disentitle a widow from recovering maintenance, even if it bo claimable under an 
agreement. 

4. i. c. she was cremated with the sacred fires kindled by him. Compare Yaj. I, 49 and 
the blit, thereon. 
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monthly, six-monthly and yealy s^raddhas to be performed She* should 
honour with oblations and pwta ( charitable gifts ) her husband’s paternal 
uncle, preceptor, daughter’s son, sister’s son, maternal uncle, and also old 
persons, guests and women ( either born in the husband’s family or depen- 
dent on him )• 

Kupyam means ‘ tin, lead and the like ’ ( base metals ). As to what 
Brhaspati ( p. 378 vv. 53-64 ) says 

Whatever property of various kinds such as pledges and the like that 
■belongs to a person after partition, his wife, on his death, shall get it with 
the exception of immoveables. The wife, even if virtuous and even if a 
share were alloted ( i. e. even if her husband was alloted a share on a 
partition ), is not entitled to immoveable property 

that, according to Smrticandrika, refers to a wife having no daughter (even), 
since a wife who has a daughter takes even immoveable property ; ' while, 
according to Madhava, that text is meant to forbid the sale &c. . of immove- 
able property (by a widow) without the consent of (her husband’s) kinsmen.^ 


1. The abdika s'iSddha is the one performed on the anniversary of the day of death. 
The monthly h-Sddhas are twelve, performed every month on the day of death and the 
six monthly s'raddhas are two. Apararka, DSyabhaga and some others read * sanmSsa- 
dikam and explain that a widow could not perform the pUrva^a s'raddha and so that 
text specifies the monthly and six-monthly srtiddhas. The word Sdi refers to the 
s'raddha on the 11 th day after death, the sapindikarana &c. This verse is referred to in 
LallubUai v. Mankorebai 2 Bom. 888 at p. 420 and in Sundarji v. Dahibai 29 Bom. 
31G at p. 310. 

2. This view of Madhava is more reasonable and has been universally accepted by the 
British Indian Courts, which hold that a widow cannot alienate her husband's immoveable 
property except for legal necessity or without the consent of those who are her husband’s 
presumptive heirs after her death. As regards movables a widow succeeding as heir has 
larger powers of disposition during her lifetime than over immoveable property ( vido 
Damodar v, Furvtanandas 7 Bom. 15S at p. 163 ) but she cannot dispose of them by will 
{ SJio Chimanlal v. Doshi 28 Bom. 453); Gadadhar Bhat v. Chandrabhagabai 17 
Bom. 690 ( F. B. ), where on p. 710 roferenee is made to the passages of the Hayukha about 
the wife. In Onrunath v. Kriahnaji 4 Bom, 462 it was held that even if the husband Was 
separate and died sonlcss, his widow in the absence of special circumstances would have no 
power to make an absolute alienation of the husband’s estate. The consent of the reversionary 
heirs may validate an alienation by a Hindu widow, since it offers presumptive evidence of 
the justifiability of the alienation, but in the earlier cases like Varjivan v. Ghclji 5 Bom. 563 
at p. 671 the consent of a female reversionary heir like the daughter was thought to bo insu- 
fficiont.Howover in later cases it has been bold that it docs not matter whether the consenting 
' reversioner is a male or a female ; vido Akkava v. Sayadkhan 51 Bom. 475 F. B. ( =29 Bom. 
L. Bi 386 ); In the case of a gift by a widow consented to by a reversioner 
it has been hold that it would bo binding on the reversioner on the principle 
of election to hold the alienation good. Vido Basappa v. Fakirappa 46 Bom. 292, 
Bangdsami v. Nachiappa 45 I. A. 72. The text of KitySyana ‘ when the husband is 
dead ’ is quoted in Narasimha v. Vtinkatadri 8 Mad. 200 at p. 292 and it was hold that 
restriction on the widow’s power applies to both movables and immovables. This text is 

•P. 138 ( text ), 
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that text refers, according to Madana, to the wives of one who dies undivided 
or re-united, since it occurs when it ( re-union ) is the topic of discussion. 
Katyayana says : 

If the husband is gone to heaven ( i. e. is dead ), his stT% is entitled to 
food and raiment \ she obtains, when he dies undivided, his share of the 
wealth till her death 

The word avibhakta ( undivided ) is illustrative ( and so inclusive ) of 
the re-united also ; the word ‘ tu ’ ( but ) is used in the sense of ‘ or 
Therefore there are two propositions (in this verse), out of which the hitter 
refers to the wife and the former to kept women : this is the view of 
Madana. The basis ( the reason ) of this statement ( of the law ) requires 
consideration ( i. c. this statement of the law is not quite correct ). The 
same author ( Katyayana ), however, makes a correct statement (of the law) : 
*( the wife ) being engrossed in serving the elders, is entitled to enjoy 
the share assigned ; but if she does not serve ( the elders ), only food and 
raiment should be provided for her. 

Guru means ‘ father-in-law and the rest ’ ( the other elders ). The 
meaning is that ( the widow of a deceased member in a joint family ) takes 
a share at the pleasure of the gurus ( elders ), but otherwise only food and 
raiment. The same author ( Katyayana ) says • 

( a widow ) ^ who does acts injurious { to the family ), who is immo- 
dest, who destroys the wealth ( of the husband ) and who is addicted to 
unchastity, is not entitled to the wealth. 

As for the text ( Manu 11. 1S8 ) ; 

this same^ procedure should be followed also in the case of fallen women; 
food and raiment should be given to them and they should reside near the 
house 

it, according to respectable writers, refers to the husband (when he is living). 
Evam mdhim means ‘ ( the procedure) viz. deserting the fallen ( degraded ) 
Even to a widow who is suspected of incontinence, only maintenance 
( is to be given ) since Hanta says ; 

If a woman becoming a widow (vide above p. 150). Karkas'd (as said) 
in the Mitaksara means ‘ suspected of incontinence ’. 


1, This verse is quoted iu Lakahman v. Satijabhamabai 2 Bom 194 at p. 511 and in 
Savitribai v. Lajcmibai 2 Bom. 573 ( F. B. ) at p. 582. 

2, This verse is quoted in Miiaajnmat Oanga v. Ghaaila 1 All. 46 ( F. B. ) 
at p. 48. 

8. This verse is quoted in Bhikubai v. liariba 49 Bom. 459 at p. 468. Manu in 
the preceding verses ( 11. 182 and 184 ) laid down that kinsmen should treat a man guilty 
of a mahapataka as dead, should offer water to him as they do to a dead man, should stop 
all intercourse with him ( viz, speaking, inviting, sittting in his company ) and should not 
give him the heritage, 

’ P. 140 ( text ), 
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Therefore' it is established (by the foregoing discussion) that a lawfully 
woddod wife, who restrains ( her senses), is entitled to take ( her deceased 
husband’s ) property. But if there be more than one they will take it after 
dividing ( equally among themselves ). 

lu default of her ( i. e. of the widow ), the daughter* ( takes the 
estate of the deceased ). Hence Manu (IX. 130 ) says.' 

son ( of a man ) is like the man Irimself and the daughter is equal 
to the son. How can another inherit the estate ( of a deceased person ) 
when she ( the daughter ), who is his self ( as it were ), is living ? 

If there be more daughters than one, they should divide and take the 
estate. Among them also, if one is married and the other is unmarried, then 
only the unmarried one ( takes the estate ), by reason of the words of 
ESty&yana : 

A wife who is chaste takes the wealth of her husband J in 'default of 
her, the daughter ( takes ) if she be unmarried. 

Among married ( daughters ), if one is rich and the other is indigent, 
then only the indigent daughter gets ( the estate ), on account of the dictum 
of Gautama ( Dh. S. 28. 22 ) ‘ BtTld-hana ( woman’s peculiar property ) goes 
to tlie daughters, unmarried and unprovided* for ’. Aprati^thita moans 
‘ devoid of wealth ’. Those who are well-versed in the tradition ( of law )* 

1. This paragraph is quoted iu Sari v. Viiai 31 Bom. 560 at p. 564. 

2. The whole section about the daughter is quoted in 46 All 192 at p. 196. ‘ Daughter ’ 
means ‘ legitimate daughter ’. Vide Meenahshi v. Muniandi‘3S Mad. 144. .In Advyappa y. 
'Siidrava 4 Bom. 104, it was held that a daughter was not debarred from inheriting to her 
father by reason of unohastity. At p. Ill referonoe was made to the entire silence of the Mit. 
and the Mayukha about the chastity of daughters when both are very particular about cha- 
stity in widows and at p. 114 the passages of Manu and KStyay ana and Mayukha’s remarks 
thereon are quoted. This case was approved of in Tara v. Krishna 31 Bom. 495 and followed 
in Kojii/adu y.Lakshmi 5 Slad. 149. Several donghters succeed as tenants-in-oommon and in 
Bombay take absolute estates which they can dispose of even by will. Vide Dabaji v. Balaji 5 
Bom. 660, Bulakhidas v. KesliavUil 0 Bom. 85 ( where the vorse of Manu and the words ' If 

there l>e more take the estate ’ are quoted ), Bhaffirathibai v. Kahnujirao 11 

Bom. 285 (P.B.), IWioppa V. Savitri 31 Bom. 510 ( = 1'2 Bom, L. R. 487 ), Balvantraoy. 
Bajirao 47 I. A. 213 at p. 223 ( =22 Bom. Tj. R. 1070 ). But iu all other provinces daughters 
take only life estates. Vide 47 I. A. 213 at p. 221 ( in which the diflorcnoe between the Bom- 
bay view and the view of the other courts is explained as due to the dominating influence of 
the Mayukha in the former. ] 

3. The word ‘ unprovided for * is used iu contradistinction to * enriched ', as was held 
in 4 All. 243 and 47 All. 403, in both of which it was further hold that the source of the pro- 
vision is immaterial. The text of Gautama and the Maynkha thereon are referred to in .Towi- 
nabai v. Khiniji 14 Bom. 1 at p. 13. In Totawa v. Basawa 23 Bom. 220 it was said that the 
courts ought not to go minutely into the question of the poverty of daughters, yet where the 
difference in wealth is marked, the whole property passes to the poorest daughter. In Mithila 
there is no distinction between rich and poor daughters and iu Bengal under Da j'abhaga the 
criterion is the actual or potential capacity of having male issue. 

4. Nil. has iu mind VijiiancsWara, who propounds this view in the Mit, 

’ P. 141 ( text ). 
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rSjlV. 8. 12-15 
L M.p.7S 1.83-p. 80 1,26 

Bay that the word strl ( in Gautama’s text ) is illustrative of ( and so inclu- 
Bive of ) the father also. 

In default of the daughter, the daughter’s son ( takes the wealth ) 
since Visnu says t ^ 

When there is no continuance of the line ( of a man ) through son or 
grandson, the daughter’s sons obtain the estate. In regard to the offering 
of obsequial rites to ancestors daughter’s sous are regarded as son’s sons, 

In default of daughter’s son, the father ( succeeds ) and in default of 
him the mother. And so Katyayana says ; 

Of him who is sonless ( and dies ) the widow born of a good family 
( who is chaste ), also daughters, in default of them, the father, the 
mother, the brother, ( brother’s ) sons are declared (to be heirs in order).* 

*And "Visnu ( Dh.* S, 17, 4-11 ) says ‘wealth of the sonless goes to his 
wife} in default of her, to the daughter; in default of her, to the 
daughter’s son S in default of him to the father \ in default of him 
to the mother ; in default of her to the brother i in default of him 
to the brother’s son ; in default of him, to the sakulyas ( agnatic kinsmen ).’ 
As for what VijSSnes vara says, vis. that first the mother succeeds to the 
estate ( of her deceased son ) and then the father on the ground that in the 
clause expanding ( the word pitaTaVi ) which conveys its sense the word 
mdtr ( mother ) occurs first, though in pitarau^ ( an instance of ) an eJcCh 
s'epa which is an exception to Dvandva ( compounds in general ) no ( par- 
ticular ) order is perceptible, and on the ground of following the order ( of the 
words) in the dvandva (here mdtdpitarau) to which (the ekaa'esa pitarau), 
is an exception and on the ground that the father is common to other sons 
( from other wives ) while the mother is not, that is refuted by the very 
fact of its being in conflict with these texts ( of Visnu and KStyayana ) ; 
and ( that opinion is also refuted by this viz. ) there is no authority for 
(saying that ) the word “rndtr does (must) occur first in the clause of expanding 
( the word pitaTau ), for ( saying that ) skaa'esa is an exception to ( the 
ordinary ) dvandva, since it ( ekasesa pitarau ) is allowed optionally with 

1. This does not occur in the printed Visnu Dh. B. but compare Visnu Dh. S. 15.47 and 
Mann 9.13G. 

2. This passage is quoted in Advtjappa v. liudrava 4 Bom. 104 at p. 114. 

3. This is attributed to Brhad-Visnu by the Mit., Vir. and other works and to 
Vrddha-Visnu by the Fariis'aramadhavlya. The readings o£ this passage as quoted in the 
several works differ considerably. The printed Visnu roads as in the text, but omits the 
antra about ths daughter’s son. The Vivadaratnakara and Vivadacintamani read ' lada- 
bhave matrgami tadabhave pitrgami. ' 

* P. 142 ( text ). 
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the ( regular ) dvandva ( mdtnpitarau ) and lor saying that being common 
and not being common are factors that determine the order ( of succession )^. 

In default of the mother, the full brother ( succeeds ) in default of 
him ( i. e. the lull brother \ his son ( succeeds ). As for what VijnS- 
nes'vara and other’s say, ‘ in default of full brother> half brothers ( i. e. born 
of a different mother ) succeed and in default of them ( half brothers ), the 


1. The whole of this section on the rights of father and mother is quoted in 
Balkrishna y, Lakshman 14 Bom. 605 at pp. 609-610 ( in which being 'a case from 
Ratnagiri the mother was preferred to the father ). ‘The father is preferred to 
the mother as an heir in Gujrat, in the Bombay Island and northern Konkan 
where the Mayukha is the paramount authority, while in the rest of the Bombay 
Presidency the mother is the preferable heir. Vide Khodabhai y. Bahadar Bala 6 Bom. 
541. An adoptive mother succeeds in preference to the adoptive father in the Bombay 
Presidenej' wherever Mit. is supremo ; Ava«di v. Sari S3 Bom. 404. Step-mother is not 
included in the word ‘ mother ’ ; vide Keaserbai v. Valab 4 Bom. 188. A remarried 
woman can succeed to her son by her first husband if the son dies after remarriage ; 
Basappa v. Bayava 29 Bom. 91 ( P. B. ). Mother’s unohastity does not debar her from 
succeeding; Kojiyadu v. Lakshmi 5 Mad. 149 and Vedammal v. Vedanayaga 31 Mad. 100 
but vide Bamnath v. Durga 4 Cal. 650. This passage is an excellent example of 
the brevity and vigour of Nllakautha’s style. Nil. first condenses the remarks of the Mit. 
and then refutes its reasoning. PSnini ( II. 2. 29 ) lays down that several words may bo 
compounded when they are together employed in the sense of ‘ co ’ ( and ) and would bo 
in the same case ( when separately employed ). Such a compound is called dvandva ; 
niStUpitarem is an example of it. Two other sutras (Panini I. 2. 64 and 67) lay down that 
when several individuals of the same kind [sariipa) are grouped together in the same case 
relation, only one of them is retained and if the two individuals arc male and female, the 
male is retained. Pitarau is an example of ckas'esa (lit. where only one out of several is left). 
The general rule about dvandva compounds is that all the several words forming it are 
retained, while in such ckaieias as pitarati, bhrUlara^i, only one word is present and the 
other ( mata, svasa ) is suppressed. From this point of view ekake?a may be said to be an 
exception to dvandva. Such compounds are very limited in number. The reasons which 
Mit. puts forward in preferring the mother to the father are three, (1) even in expanding 
the ekas'esa pitarau the word matr occurs first ( mats ca pita ca pitarau ) ; ( 2 ) in the 

regular dvandva form matapitarau, the word matr comes first ; { 3 ) the father may 

have several wives from whom ho may have several sons i. e. the father is common to 
several sons whoso mothers are diflorent, while the mother is not so. Nil. first of all says 
that the view of the Mit. preferring the mother is opposed to the dicta of ancient sages 
like Visnu andKatyayana. Then ho oxamiues sertafim the reasons assigned by the Mit. He 
first denies that the ekos'esa is an exception to the dvandva. According to tho Siddh- 
antakaumudl, both JSAaMa and Samosa are two out of fiverj'ffi's. Besides when a certain 
thing is stated to be an exceptiou'tho results stated as the rule do not follow at all. But pitarau 
is only an optional form, as we have matapitarau also. So Nil. is right in saying that the 
eka&csa pitarau being ox’tioually allowed with matapitarau is not an exception. Nil. asserts 
that there is no authority for saying that in expanding tho word pitarau or in dissolving tho 
compound matSpitarau the word matr comes first. This is an over-statement on the part of 
Nil. Though Panini does not say that matr must come first, yet tho KaSika and other gram- 
matical authorities have always for ages dissolved the compound as 'mats capita ca.’ Nil. 
is also right in denying that being common to the son with other sons from other wives is a 
ground for postponing the father. This argument of the Mit. is extremely specious. Vide 
notes to V. M. pp. 241 — 244. 
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sons of full brothers ( succeed ) this is not correct, since ( on this view ) 
there will be contradiction in taking the word bhratr ( in Yajnavalkya’s verse ) 
as used in two functions, vis. in the primary ( function or sense ) with 
regard to the full brother and in the figurative sense with regard to the half 
brother.^ Some, however, say that in the word bhratarah ( of Yaj. ) there is 
ehaa esa of dissimilar things as expressed in the ( expanded ) form 
brothers' and sisters are ( designated J bhratarah ' on account of the rule 
( of Panini I. 2. 63 ) ‘ the words bhratr and putra may be compounded 
( respectively ) with svasrand duhitr to form an Bkaa'esa ' and hence 
on failure of brothers, sisters ( succeed ). This ( view ) is incorrect, 
since there is no authority for taking the word ‘ bhratarah ’ ( in Y3j. ) as 
an ekaa'esa of disimilar objects.* 

The sons of brothers® also, even if at the time of the death of their paternal 


1. The rule ol mlmiiihsa is that the same word in a sentence must have only one sense. 
Vide above p. text 92 and tr. p. 83)i. 3 Y5j. uses the word ‘ bhrStaraVi If that word 
primarily means ‘ full brother’, t'le sense of ‘half brother ’ can be ascribed to it only in a 
secondary (gauni vytti) sense. The Slit, includes both full and half brothers under bhratarali- 
Nil. says that thereby the Mit. runs oountor to a well-known mlmamsS doctrine. Vide 
above p. 121n, 1 for s'akti meaning the primary function of a word. An obvious reply to 
Nllakantha’a eritieism is that the word bhratr simply means ' brother’ { whether full or half 
is not expressed ), that the Mit. prefers the full brother to the half brother because the former 
has more particles of the bodies of the parents than the latter and so has greater propinquity 
and that if6//rafr primarily meant full brother ( ns Nil. insists ), YSj. should have used (in 
11.138 ) the word bhratr alone and not sodara as he does. 

In V. JTrts/ijrflni 46 Bom. 716 ( where a man died leaving his half brother by the 
same father and a half brother by the same mother who had remarried ) it was held that the 
hiilf brother by the same father was entitled to succeed and that there is no provision in the 
Mit. or elsewhere for the sons born of the same mother after her remarriage being treated as 
brothers born of the same womb for the purpose of inheritance so as to be included in the 
meaning of the word ‘ bhrntarali ’ used in the texts. But Nanda Pandita in his Vaijayanti 
does speak of a half brother born of tlio samr mother but of a different father as an heir. Vide 
Naratfaii v. Laainaii'Daji I. L, R, 51 Bom. 784 at p. 793 where references are given. 

2. In Mtilji V. CiirsaV(las2i Bom. .563 at pp. 568—69 the passage from 'some however say’ 
to the end of tho section on sister is quoted. Ordinarily ’ bhratarah ' would mean ‘ brothers 
simply and not ‘ brothers and sisters ’. There is nothing in the context in which tho verse 
of Yaj. occurs to show that ‘ bhratarali ’ is to be taken in this somewhat unusual sense. An 
okas esa may be cither of similar objects or of dissimilar objects. Tho dual or plural form 
of a word is tlio okas' css of similar objects and the dual or plural forms of only a few words 
like btiralarau or bhratarah are sometimes used as ehase^a of dissimilar objects. Tho Smr- 
ticandrikS also criticises this view following a bliaxijakura of Ap. Dh. S. Vide notes to V. M. 
p. 246. The Balambhattl ( which is later than the Mayukha ) held this view, but its doct- 
rine has not been accepted in the Bombay Presidenev' and tho sistor succeeds only as gotraja. 
Vide Miilji v. Cursandas 24 Bom. 503, 570 ( -2 Bom. L. R. 721 ) 

3. This passage of the text is obviously suggested by tho very similar words of tho Mit. 
viz, when the brothers of a sonless man all take an interest in his estate after his death, l)Ut 
before the actual partition of the estate of tho deceased one of tho brothers dies, then tho sous 
of tho brother (who died after taking an interest) arc entitled to a share through their father 
and when a partition of the estate is to be made, it is proper to resort to the rule ‘ allotments 
of shares is according to tho fathers This contemplates a case like the following : A dies 
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undo they had no connection with the wealth ( of the deceased uncle ) 
because their father was then alive, are entitled to take by partition with 
their other paternal undes the share of their father ( in the deceased uncle’s 
estate ) according to the rule ( Yaj. II. 120 ) ‘ among { claimants ) sprung 
from different fathers the allotment of shares is according to the fathers. 

In default of the brother’s son,* the gotTaja* sapin^B ( succeed ). . 

leaving B, 0, Dhis brothers as his nearest heirs; but before the estate of A is actualiy divided 
B dies leaving two sons E and P. Here E and P have no right to the property of A at his 
death, as their father B was alive. Yet at the time of actual partition, they will take the 
share that would have gone to their father B. One has to see whether the property has vested 
in a person and not whether it has been actually divided. The Mit. had to state this ex* 
prcssly because it might be argued that as Yaj. prefers brothers to brother’s sons, in dividing 
tho wealth of A the brothers 0 and D should exclude the sous of,B. The reply is that one 
must look to tho time of death and not to tho time of actual division of the estate. 

Tho general rule of construction accepted by tho Bombay High Court is to construe both 
the Mit, and the Mayukha so as to harmonize them with one another wherever and so far as 
that is reasonably possible. VideGoyaiai v.Shrimant ShahajiraoVl Bom ,114, 118. There- 
fore tho above passage of tho Mayukha must bo construed in the same way as tho Mit. In 
Ghandika v. JlfMna 29 T. A. 70 ( =21AU 278 = 4 Bam. L.B. 376) the Privy Couneil follow- 
ing an incorrect rendering of this passage mads by Borradailo remarked with regard to tho 
tribe of Ahban Thaknrs that migrated from Oujerat to the United Provinces before tho 
Mayukha was composed that the Mayukha only embodied and defined a pre-existing custom 
and that according to tho Mayukha sons of a brother who is dead share along with surviv* 
ing brothers and that tho rule as found in tho Mayukha docs not go beyond brothers and 
their children. It is submitted with great respect that there is a double error here. Tho 
Mayukha had nothing to do with Gujerat, being composed by a MahSrastra Pandit, whoso 
family had migrated to Benares, under the patronage of a Bundella chieftain. In Haridas v. 
Ranchordas 5 Bom. L. R. 516 tho court following the P. C. decision allowed tho son of a pre- 
deceased brother to take along with tho brothers of tho deceased. In Jagtibhai v. Kesarlal 
49 Bom. 282(=27 Bom. L. R. 226) at p. 286 tho differing translations of this passage of tho 
Mayukha are referred to and it was held following the P, C. decision on tho principle of 
stare decicis that the nephews of tho deceased share the inheritance along with his surviv- 
ing brother or brothers. 

Tho distinction between the whole blood and the half blood is not to be carried beyond 
tho brothers and their sons. Vide Shankar v.KashiiHith 51 Bom. 194 P.B. ( = 29Bom.L. 
R. 1 ), whore all relevant texts and decided oases are referred to. In Snba Singh v. Sara- 
fras 19 All. 215 (P.B.) it was held that this distinction between whole blood and half blood 
applies also to all sapinda inlations other than brothers and their sous. In Ganga Sahai v. 
Kesri 37 All. 545 P. 0. { =42 I. A. 177 ) the Privy Council held that 19 All. 215 was restricted 
to sapindas of the same degree of descent from the common ancestor and that a paternal uncle 
of the half blood succeeded in preference to full paternal uncle's son. 

1. In Appaji v, Mohanlal 54 Bom. 564 P. B. {=32 Bom. L. R. 709 ) it was held that a 
brother's grandson is not included in the word ‘ brother’s son ’. Vide also Chinnasami v. 
Eunja 35 Mad. 152 which discusses all texts and modern writers. 

2. Qotraja literally means ‘ born in the gotra or family. ’ The gotrajas are agnatic 
kinsmen and arc of two kinds, sapindas and savianodakas* Tho Mayukha docs not dilate 
upon the explanation of sapinda. It tacitly assumes the explanation of sapinda given by the Mit. 
In commenting upon Yaj. I. 52—53 the Mit. explains sapinda relationship as arising from 
having particles of the bod}' of the same ancestor. It is limited to seven degrees on the father’s 

* P. 143 ( text ). 
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side and five degrees nn the, mother’s side. In calculating degrees the ancestor to whom re- 
lationship is traced and the person whose sapinda relationship is to be aseertained are to be 
taken into account. Yido Lalliibhai v. Mankorebai 2 Bom. 388 p. 423 and Lallubhai v. 
Cossibai T I. A. 212 at p. 232 ( = 5 Bom. 110 at p. 110) and Kesserbai v. Hunsraj 30 Bom. 431 
at p. 443, Eamdiandra v. Tinayak 41 1. A. 230 at p. SO0--3O1 for a translation of the passage 
of the Mit. on sapinda relationship. A man’s six male paternal ancestors, his six malo des- 
cendants, the six male descendants through an unbroken male line of his six paternal ances- 
tors arc his gotraja sapindas. The samanodakas will be explained later. Sapindas arc either 
gotraja or bhinnagotraja (born in a difierent golf a). The latter, according to the Mil., arc called 
bandkus, la JadunathKnar v. BiViesltar L.H. 50 I. A. 173 at p. 100 the Privy Council say 
that two conditions must be satisfied before one can claim as a gotraja sapinda viz, a 
common patriarchal stock and sapindaship with the deceased i. e, blood connection through a 
common ancestor by unbrokeu malo descent. 

The word baddhakrama ( lit. whose order of succession is fixed ) is usually translated as 
‘ the compact series of heirs. ’ The heirs expressly specified in YSj. from the wife to the bro- 
ther’s sou are baddhakrama, take in the order in which they are enumerated and do not 
allow anyone else not specifically mentioned to take before them. Vide Nahalchand v. Hem- 
chand 9 Bom. 31 at p. 34. 

If certain persons are specially invited for a meeting or dinner, they are assigned special 
scats, while those who come uninvited or without previous intimation are seated after those 
who arc specially invited. This maxim is made use of here in assigning a place to the pater- 
nal grandmother. Vida Jaimini V. 2‘19, S'abara on laimini X. 5.1 and S'aiikara’s blidsya 
on Vedantasutra IV, 3.3 for illustrations of this maxim. In Mohandas v. Krishnabai SBoia' 
697 it is said ( at p. G02 ) that this maxim only applies to goirajas and does not apply to 
handhus. 

The position of women is peculiar. The general rule in the whole of India, except in 
Bombay and Madras, is that no females succeed as heirs to males unless they are expressly 
named as heirs. There are only five such female heirs, viz. the widow, the daughter, the 
mother, the paternal grand-mother and the paternal great-grand-mother. In Madras a few 
more females such as the son’s daughter, the sister, the brother’s daughter succeed as ban- 
dhvs. In the Bombay Presidency, both under the Mit. and the Mayukha, numerous females 
are brought in as gotraja sapinda heirs and succeed to males. A woman by birth belongs to 
one gotra and by marriage passes into the gotra of her husband. The wife, the mother, the 
paternal grand-mother arc not gotraja in the literal sense ( born in the family ), but they 
come to have the same gotra by marriage i. c. thej' become sagotra. The Mit. paraphrases 
the word gotraja by sagotra and samdnagotra when it says, ' in this way is to bo understood 
the succession of sapiwlas of the same gotra ( samanagotranam sapindUndm ) upto the 7 th 
degree. ’ In Lallubhai v. Mankorebai 2 Bom. 388 ( at pp. 420 and 433 ) it is said that, as 
the paternal grand-mother is specially named as an heir by Manu and as the Mit. names the 
paternal great-grand-mother as a gotraja, the term gotraja is not confined to males. In the 
same case it was said that, though the foundation of the rights of widows of gotrajas under 
the Mit. is slender and almost shadowy under the Mayukha, the widows of gotraja sapiridas 
must be admitted as heirs on the ground of positive acceptance and usage. Vide 2 Bom. 388 
at p. 447 and Lallubhai v. Cossibai 7 I. A. 212 at p. 237 ( = 5 Bom. 110 at p. 124 ). Vide also 
Lakshmibai v. Jayram 6 Bom. H. 0. H. (A. C. J.) 152. Therefore in the Bombay Presidency 
both under the Mit. and the SCayukha, widows of gotrajas such as sou’s widow, brother’s 
widow, uncle’s widow are admitted as gotraja sapindas, though they arc not expressly men- 
tioned in those two works and though they are not born in the family but only enter the 
family by marriage ( i. e. they are sagotra or samdnagotra ). They however do not take ab- 
solute estates, but only limited estates. Vide “Luljaram v. Mathiiradas 5 Bom. 662. But 
those females who arc born in the family when they take as heirs take the estate absolutely 
in the Bombay Presidency. In other presidencies the widows of gotraja sapindas not speci- 
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Even araongst them the first is the paternal grandmother, sinoe Mann ( 0. 
217 ) says : 

When even the mother is dead, the father's mother should take the 
estate. 

Although she ( i. o. the paternal grandmother ) is mentioned ( by 
Manu ) immediately after the mother, yet, as it is not possible to make 
room for her in the oompaot series ( of heirs ) ending with the brother’s son, 
she should be placed at the end after the brother's son following the rule 
those that come uninvited should be seated at the end.' 

In default of her ( i. e. the paternal grandmother ), the sister (succeeds) 
since Manu ( 9.187 ) says : 

The wealth^ ( of the deceased ) belongs to whomsoever is the nearest 
( to him ) from amongst the Bapintlaa 
and since Brhaspati says : 

Where there are many relations, sakulyas (persons belonging to the same 
family or goWa), and bandhavas ( bandhua or cognates ), he, who is the 
nearest of them, shall take the wealth of a childless ( deceased ) person 
and since she ( i. e. the sister ) also has the status of being a gotraja 
equally ( with her brother ) as she was born in the gotra of her brother- 
There is not, however, ( in her ) the status of being a eagotra ; that status 
( of being a aagotra ) is not however here (i. e. in YBj. ) declared as the 
motive ( or reason ) of taking the property ( of the deceased ).* 


fioally named in the Mit. and 7Sj. are not heirs at all. The grand-mother does not take it 
as atfidhana ( 1 All. 661 ) and takes only a limited estate as an heir ( DIunidi v. liadhabai 
86 Bom. 546 ). The passage of the Mayukha about the giand-mother is quoted in 2 Bom. 
388 at pp. 433—34. ‘ Grandmother ’ does not include a paternal step-grand- mother and a 
sister would be preferred to a paternal step-grand-m other; wide Lingangowda v. TuXsawa 17 
Bom. L, B. 815. 

1. This half verse is variously explained by Eullnka, the Madanaparljata, the Balam* 
bhatti and other works, the chief difficulty is caused by sayindadyah and tasya tasya. Some 
take the first as equal to ' sapindat yah ' and others as one word meaning ‘ sayiytfa and the 
like '. Some take one ‘ tasya ' as referring to the deceased and the other to the inheritor, 
while others take both as referring to the inheritor, corresponding to yafy (one more yalj. be- 
ing suppressed for the sake of the metre ). Some take sapindat as meaning ‘ sapipdamadhyat,, 
while others take it as referring to the deceased. Vide Lallttbhai v. Mankuvarbai 2 Bom, 
388 at p. 421 for a translation of this passage as * whoever is the nearest sapigda his should 
be the property. ' 

2. Nil. stands almost alone among writers of eminence in assigning a high place to the 
sister as a gotraja. Bven his own cousin Eamalakara does not do so. His reason is that the 
sister being born in the same gotra as her brother is a gotraja and as Vaj. speaks of gotrajati 
as heirs, she is one. Nil. admits that she is not a sagotra, but Yaj. does not say sagotrah 
but only gotraja}i. This argument of Nil. is extremely specious. There are two weighty 
objections against this argument. Whatever meaning YSj. might have attached to the word 
gotrajdli, authoritative commentaries like the Mit. take it to mean sagotralf. The sister ig 
no doubt a sapinda, but she is not a sagotra. Though born in the gotra ( and so a gotraja 
in the etymologicai sense ), on marriage she passes into another gotra and so Is not a ' aagotra 
( which is the popular conventional sense of gotraja ). Secondly if the sister is to be le* 

V. M. 21, 
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In defauli; of her ( the sister ),^ the paternal grandfather and half-brother 
take ( the estate) by dividing it ( equally), since their nearness to .the 
deceased ( propinquity ) is equal, as ( the former ) is the father’s father ( of 
the deceased ) and ( the latter ) is the son of ( the deceased’s ) father. . In 
other cases also, vyhere the propinqrdty ( of several heirs ) is equal and 
there is no distinguishing circumstance, however slight, such as the order* of 
the words ( in a text ), the same ( rule ) holds good. Hence, in default of 

garded as a gotraja heii because botu in the gotra, there is no reason why other females who 
are born in the goira, suoh as the son's daughter, the brother’s daughter, the aunt ( father’s 
sister ) should not be classed as gotraja heirs. But Nil. is entirely silent about these other 
females. The courts hold'that the reasoning of the V. M. about a sister cannot be extended 
to a son’s daughter. Vide Venilal «. Parjaram 20 Bom. 173. Nil. wanted somehow to 
bring in the sister and quibbles on the word gotraja. In Oaftesh v. Waghu 27 Bom. 610 (=6 
Bom. L. E-. 531) the paternal grand-father’s grandson being a gotraja was preferred to father's 
sister who was held to be only a bandhu. The Mit. does not mention the sister at all and 
brings in the paternal grandfather immediately after the paternal grandmother. In LaUu- 
bliai V. Mankuvarbai 2 Bom. 388 it is said { at p. 421 ) that here Bortadaile’s traMlation of 
the passage about the sister is infelicitous and almost unintelligible at the end and a correct 
rendering is given. In Kesserbai v. Valab 4 Bom, 188 at p. 200 a corrected translation of the 
passage about the sister is given. In Sakharam v. Sitabai 3 Bom. 353 it was held that a 
full sister succeeded in preference to a half brother in the island of Karanja near Bombay, as 
the Alayukha was the paramount authority in Gujarat, Bombay island and North Kbn- 
Kan. But in the other parts of the Bombay Presidency where the MitaksarS is supreme, the 
result would have been exactly the opposite , as in Bhagtuan v. Vanibai 32 Bom. 300 (.where 
the half brother’s son was preferred to the sister). At p, 313 of this last case the passage 
of the Mayukha about the sister is quoted. In Lahshmi v, Dada 4 Bom. 210 full sister was 
preferred to step-mother or paternal first cousin. In Jana v. P.akhma 43 Bom. 461 it was 
held that the full sister is to be preferred to the half-sister. The rule about indigent dau- 
ghter succeeding before the rich one does not apply to sisters ( vide Bhagirihibai v. Baya 
5 Bom. 264 ). The sister, whether full or half, takes an absolute estate ih Bombay ; Kesser- 
bai V. Valab 4 Bom. 188. The sister is not in the lino of heirs at all in Bengal and Benares ; 
5A11. 311F,B. and 0 Oal. 725. But this law about the sister is now chSnged' bj- Act II 
' of 1923 which enacts that the son's daughter, the daughter’s daughter, sister and sister’s sou 
succeed in that order after the father’s lather and before the father’s brother ; but this Act 
is not to aficct the sister's position as laid down in Bombay decisions ( Shidramappa v. 

• Neclavabai 35 Bom, L. E. 397 ). ’ ' 

1. The order of succession according to the Mit. is different ; it is : full brother, 
half-brother, full brother’s son, half-brother’s son,- paternal grandmother, paternal grand- 

. father, paternal uncle and then his son. According to the Mayukha the order is : full 
brother, full brother’s son, paternal grandmother, sister, paternal graiidfather and half 
brother together. Though the Mit. does not mention the sister as heir, under 
'judicial decisions she is an heir even under the Mit., but would bo placed ("where the 
Mit. prevails in the Bombay Presidency ) after half brother’s son and paternal grand- 
mother, while under the Mayukha the full sister would come before the half brother 
and his son. 

2. ' Krama ’ or ‘ sthana ’ is one of the means for settling what .things or actions are 
principal or subsidiary. Vide Jaimini III.3.14, ’ Krama ’•( order ) is of six kinds of which 
’. arthakrama ’ , ( order of the senses denoted by words ) and ' pathakrama ’ ( order of words 
only) are two. Vide notes to V. M. p, 252 for. examples. Vide Kallianrai y. liamchandra 
24 All. 128 at p. 130 for reference to this equality of nearness in the ease of brother’s grandson 

. and paternal uncle’s son. . .. , 
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them ( the paternal grandfathet and half-brother ), the paternal great-grand- 
father, the uncle and the half-brother's sou take ( the estate ) by sharing ( it 
equally ),^ All the sapin^cM and Bamanodakas ( take ) in the order 
of their propinquity- Manu ( V- 60 ) dedares them as follows : 

The sapinda relationship ceases with the seventh person ( in the line ) 
and that of Bama/nodakat ends when birth and name are no loqger 
known-* ' ■ 

( Saptame ) means after the seventh ( person ) is, reached ( or has 
passed away ). 

In default* of sodakaa (i. e. samSnodakas ) handhuB ( take as . heirs 


' 1. The treatment of the subject of inheritance after the sister in the Mayukha is very 

scrappy, vague and unsatisfactory. Even the Mit. gives more details. ' The latter distinctly* 
states that after the father’s line coma in order the paternal grandmother, paternal grandfather, 
uncle, nnole's son ; after the paternal grandfather’s line come in order the paternal great- 
grandmother, the paternal great-grandfather, grand-uncle and his son; that in this way up to 
the seventh person ( from the deceased ) is to be understood the right of succeBsion in the case 
of ‘ samanagotra sapindas ’. The Mayukha is quite eilent about the great-grandmother. It 
does not expressly refer to lines beyond the grent-grand-faiher, nor does it clearly state ho^ 
many generations in each line are to be taken. The following propositions have been esta- 
blished by judicial decisions ; ( I ) That the nearer line excludes the .more remote i. e. a male 
in the father's line excludes a male in the grandfather’s line and the latter excludes the 
great-grand-father’s line ; ( II ) that the widow of a gotraja sapin^ in one line is postponed 
to any mala properly belonging to that line ( e. g. a paternal uncle’s grandson is to be pra- 
ferfed to a paternal uncle’s widow as in Kashibai v. Moreshwar 36. Bom. 880 — 13 Bom. 

B. 852. ) : ( III ) but the widow of a gotraja sapinda of a nearer line excludes a male belong- 
ing to a remote line e. g. a brother’s widow is a nearer heir than a paternal uncle’s son or the 
grandson of the grand-uucle ; Basangavda v. Basangavda 39 Bom. 87 = 10 Bom. L. E. 699 
and Khandticharya v. Oovindacharya 13 Bom. L. E. 1005. As regards what is meant by 
lino ( santSna in the Mit. ) there was great divergence of view ; vide Buddhasing v. Lalhisi^W 
421. A. 208 = 37 All. 60A for reference to three different views. It may bo assumod t^t 
according to the Bombay view each line extends to six descendants in the main lino from the 
common ancestor ( i. e. inclusive of the common ancestor there are seven generations in each 
line who are sapindas and also gotrajos ). Vide Bachava v. KulUiga^o. 16 Bom. 716, Apgagi 
v. Mohatilal 32 Bom. L. E. 709 ( F. B. ). In VitlMlrao v. Bamrao 24 Bom. 317 at p. 334 four 


meanings of the word pratyasatti ( nearnoss ) are given and it is said at p. 8S8 that tte 
Mayukha theory of propinquity is of descent in line and degree from the common ancestor 
and that inheritance through a common female ancestor is unknown. In Qaruddaa v, 
Laldas 35 Bom. L. E. 597 ( P. 0. ) it .was laid down overruling 24 Bom. 317 and 61 Bom. 
194 that the preferencs of whole blood over half blood extends to all heirs of the same degree 
such as paternal uncles and is not oonffned to brothers or brother s sons. 

2. This whole passage about sapindas and sarnSnodakas is quoted in Boi Beokwe v. 
Amritram 10 Bom. 372 at p. 380 and it was held that ‘ samanodaka includes 'descendants 

from a common (male) ancestor more remotely related than the ISth de^eo from the pro- 
positus and that a samanodaka is to be preferred to a bandhu, but Bama Boto v. KuUtya 4o 
Mad. 664 dissents from 10 Bom. 372 and holds that a samanodaka must be within 14 degrees 
from the common ancestor. Vide Maribhai v. Mathur 47 Bom. 940 at p. 942 for quotation 


about sapindas and sazQinodakas. 


- ■ 3 Bandhn, according to the Mit., is a sapinda but of a different gotra i. e. they are cog- 
nate kindred who are related to the yroposHus through a female and not through an 
male descent. This section about bandhus is quoted or referred to in numerous cases , vide 
o' e. Ska Chamanlal v. Doshi 28'Bom. 468 (=6 Bom. L.B. 460 ) at pp. 455-56, EoineJiaroii, v. 
BMm 38 All. 4l6 at p. 421, \Parot Bapalal v. Mehta Uanlal 10 Bom. 631, Muthweam V, 
Sunavtbcdu 23 I. A, 83 at p,89 (=19 Mad. 405 )• 
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And they are ( thus stated ) in another smrii: 

* The sons of one’s father's sister, the sons of one’s mother’s sister and 
the sons of one’s maternal unele-these are to be known as dtrnabandhua\ 
the sons of one’s father’s father’s sisterj the sons of one’s father’s mother’s 
sister, the sons of one’s father’s maternal uncle-these are to be known as 
one's pitrbandhViS ; the sons of one’s mother's father’s sister, the 
sons of one’s mother’s mother’s sister, the sons of one’s mother’s maternal 
uncle-these are to be known as one’s matTbandhus, 

Hera* ( i. e. in the texts quoted ) the order ( of succession ) is that 
which is conveyed by the order of the words of the text. 


1. In Oridhari t.. The Government of Bengal 13 Moore’s Indian Appeals 448 it was 
held that the enumeration of handhus is only illlustrative and not exhaustive and that the 
maternal uncle though not mentioned here is a very near bandhu and would succeed in prefet- 
enoe to his own son, who is specifically mentioned. IFollowing this case it was said in 28 1. A.83 
( at p. 89 ) that the Hit. rather classifies by sample without attempting to specify every 
member of each class. The words ‘ here the order Ac. ’ are quoted in Mohandas v. Kri- 
shnabai 5 Bom. 597 at p. 602 and it is said that this remark only applies to the preference of 
Ulmabandhus to pilrbandhus and of pUrbandhus to mairbandhtu and that there is nothing in 
the Mit. or Mayukha ‘ which can be construed into a direction that the nine specified 
bandhtcs ere to take precedence of all unspecified bandhns ’ and that the text of Manu (9.187) 
furnishes the proper ground for decision. This remark ‘ here the order Ac. ’ is quoted in 
Bajeppa v. Qangappa 47 Bom. 48 at pp. 51 and S3 and it is held that it docs not refer to 
preference among Utmabandhus inter se. Mandlik's footnote ‘ this applies to the three classes 
as well as to the several members of the three classes ’ was quoted with approval in Appan- 
dai v. Bagupali 33 Mad. 439 at p, 442 ( where mother’s sister’s son wiis preferred to mater- 
nal undo’s son ) but it was disapproved in Sakharam v. Balkrishna 49 Bom. 739 P.B. at p. 
753 ( = 27 Bom. L.B. 1003 ) and the case in 33 Mad. 439 was dissented from in 38 All. 410 
at p. 424. The decision in 33 Mad. 439 was dissented from in 48 Mad. 722 where the Mayu- 
kha is quoted at p. 742. 

There is a bewildering mass of cases on the succession of bandhus and it is impossible to 
reconcile the decisions. Besides some principles have been introduced by the decisions which 
have no direct basis in the texts or commentaries. In Umaid Bahadur v. Udoichand C Cal. 
119 (P.B.) itwasassuracd that there must be mutuality of sapinda relationship between 
the person claiming as bandhu and the proposiius and that in order that a man may bo an 
heritable bandhu of the propositus they must be reliited either directly through themselves 
or through their mother or father. In Bamchandra v. Vinayak 41 I.A. p. 290 ( =42 Cal.384) 
tho above propositions were accepted and it was said that sapinda relationship in the case of 
handhus extends only up to five degrees ( relying on the Mit. ‘ on tho mother's side in tho 
mother’s line after the fifth ' Ac. ]. It is submitted with great respect that all those propo- 
sitions are based on no solid textual authority and arc not supported by sound reasoning. If 
the enumeration of bandhus in tho three verses quoted in all digests is not exhaustive but 
only illustrative, how can it be said that tho relationship must bo only through one’s self or 
one's mother or father ? Similarly, if sapinda rolationship extends to seven degrees on a 
man’s father’s side and five degrees on a man’s mother’s side ( Yaj. T. S3 ), a bandhu ( who is 
a bhinnagolra sapinda ) may be so provided he is within seven degrees on his father’s side 
from the common ancestor of himself and deceased. Vide Bama Sia v. Bua 47 All. 10. The 
text of Manu ( 9.187 ) on which the requirement of mutuality is based has not been correctly 
‘interpreted. Vide Subramania v. Banganathan 44 Mad. 114 at p. 117 and Chinna 

* p. 144 ( text ), 
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( If an objection were raised that ) as the right to the wealth ( i. e. in- 
heritance to the deceased ) in the case of the wife and all the other heirs is 
based on their being directly connected with the deceased, so in the case of 

the bandhiM also let the same rule be followed ; hence how is it that the 

banihus of the father and mother ( of the deceased ) are ( declared ) to be 
entitled to the wealth ( of the deceased ) ? The ( two ) verses ‘ the sons Of 
the father's father's sister &o. ' are meant only to convey the connection be- 
tween a term ( saSjna, here pitrbandhu and matrbandhu ) and the objects 
denoted by it and not to convey the connection of these with the wealth ( of 
the deceased ). ( We reply ) since even without this text ( i. e, the two 

verses about pitjbandhus and ndihbundhus ) it is possible to employ the 

word ( bandhava or bandhu ) for the bandhiM of the father and mother on 

Fichu y. Padmanobha 44 Mad. 121 at p. 128, where Sadaahiva Ayyai J says that the verse 
about atmdbandhus is a childish and spurious text and that it is an illogical, incomplete and 
inoonsistent olassification of bandhus and oritiaizes the doctrine of mutuality as fallacious 
( at p. 180 ) and { at pp. 126—129 ) the dictum in 6 Gal. 119i( at p. 128 ) that >the heritable 
bandhu must be a descendant of the maternal grandfather of the propositus or of the father 
or mother of the propositus is wrong. This opinion of Badashiv Ayyar 3 is oritioiaed in 44 
Mad. 753 ( P. 0. ) at p. 701 ( =48 I. A. 849 ). Vide 49 Mad. 662 at pp. 660-662 for otilioism 
of Satvadhikari’s rules and of 6 Cal. 119. Great confusion is caused by judges giving vary- 
ing reasons for preferring one bandhu belonging to one class over another bandhu of the same 
class e. g. where the claimaints are equally related in degree to the deceased, a male is to bo 
preferred to a female ( Narasimma v. Mangammal 13 Mad. 10, Balkrishna v. Bamkrishna 
46 Bom. 853. ); sometimes the ground stated is said to be that bandhus sx parte paterna are 
preferred to ex parte materna {Saguna v. Sadashiva 26 Bom. 710 and 65 Cal.1168}, that those 
between whom and the propositus a single female intervners are to be preferred to those bet- 
ween whom and the propositus two females intervene ( 80 Mad. 406, which is not accepted 
by Bajeppa v. Qangappa 47 Bom. 48 ) ; even whore the Mitaksara law applies it was hold 
by the Privy Council that those bandhus who confer greater spiritual ofdcacy are to be pre- 
ferred to others, though of the same class and though equally near in degree, who confer less 
spiritual benefit. Vide Jotindra Nath v. Nagendra Nath, 33 Bom. L. E. 1411 { P. C. ) 
where the son of a half-sister of the father of the propositus was preferred to the son of the 
sister of his mother. As regards bandhus speoifioally named in the verses conflicting deci- 
sions have been given e, g. 48 Mad. 722 holds that the maternal uncle’s son is to be preferred 
to the maternal aunt's son, while in Bajeppa v. Qangappa 47 Bom. 48 those two bandhus 
were held entitled to succeed equally. The following cases will give some idea of the com- 
plexities of the problems involved ; Muthusami v. Muthukumarsami 16 Mad. 28 at p, 30 
( same case in F. C. as 19 Mad. 405 ) sets forth four propositions which are approved of in 
Vedachala v. Subraniania 48 1. A. 349 at p. 360 =44 Mad. 753 at p. 768 ; Adit Narayan v. 
Mahabir 48 I. A. 86, Eenchava v. Oirimallappa 48 Bom. 669 ( P.C. ) =67 I. A. 368, Sakha- 
ram y. Balkrishna 49 Bom. 739 ( P. B. ) =27 Bom. L. B. 1003 ; Umashankar y. Mussum- 
mat Nagesieari 8 Patna L. J. 633 ( P. B. ), Gajadhar v. Gaurishankar 54 All. 698 P, B. , 
which holds that Sarvadhikari's rules are substantially correct and arrives at a conclusion 
exactly opposite to that in 49. Mad. 652. In order to prevent uncertainty and wasteful 
Utigation conssquent, thereon it is extremely desirable that the Ijegislaturo should at once 
intervene by enacting a simple and easily applicable method of indicating preference among 
bandhus. 
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accbunfibtitis etycaolbgical oaeaning^ jusi; as it; is applicable to'fihemafjernil Uncle 
of the father and the paternal uncle of the father, it would foUow as ( an un« 
acceptable )- conclusion that it (the test of these two verses ) is useless (super-, 
fluous ) for conveying .the connection between a term and the objects denoted, 
by it. Therefore this text ( of the two verses about pitrbandhu and mStr - ' 
ban'ihu ) can have a purpose (-i. e. will not become superfluous )■ only by its' 
being ( understood as .) conveying that the bandhus of the father and- mother, 
(.of the deceased are meant to be included ) in the rule laying dowii as re^; 
gards bandhw their connection with ( i« e> right of inheritance to ) the 
w^th ( of the deceased ). The same is the case even as regards the rule of 
mourning with reference to bandhua \ 

In default of bandhua the preceptor ( is the heir )’, on failure of him" 
the pupil, since Spastamba ( Dh. S. II. 6. 14. 2~3 ) says : 

‘ On failure of male issue, the nearest aapinda ; in default of the 
latter, the preceptorj in default of the preceptor the pupil. * 

In default of the pupil, a fellow-student, in default of a fellow-student 
a brahmans learned in the Vedas, since Gautama ( 28. 39 ) says, ' bra* 
hmanas learned in the Vedas should take the heritage of a childless bra- 
hmana In default of a s^rotriya, any other brahmana in conformity with 
KatySyana’s dictum •' 

In default of all ( these heirs ), brahmanas who are versed in the three 
Vedas, are pure and self-restrained take the heritage. ( By doing ) so, 
dfiarma is not lost ( violated ). 

* And Narada says : 

In all these oases the king should take heirless wealth, except the pro- 
- perty of a biShmana ^ ; but the property of a brahmana which is without 
an heir, he should cause to be given to brahmanas learned in the Vedas. 
Bphaspati ( p. 380 y. 67 ) says : 

The king takes the wealth of those ksatriyas, vais'yas and s'^Idras who 
leave no male issue and have neither wife nor brother, for he is the lord 
of everything. 


1. ' Bandhu ' 01 ' bandhava is derived from the root ' bandh ’ ( to bind ) and means 
' he who is bonnd by ties of blood. ’ 

.2- The idea is that when it is said that the mourning for a bandhu is to be observed 
for a particular period, the bandhu of the father and mother of the man arc also included. 
Vide Mit. on Yaj, III. 24. 

8. This direction of the ancient sages has not been respected in modern times. Vide 
Collector of MasuUpatam v. Cavaly Venkata 8 Moore’s Indian Appeals 500 at p. 527. 
Where a widow built a house and died leaving no heirs of her husband and the Qovernmont 
claimed the house, it was held that Government must prove that the house was built but 
of her husbandls estate and that the widow's blood relations ( brother and sister ) would 
take her strldhana in preference to the crown ( Ganpat Kama v. Secretary of State 
45 Bom. 1100). 

• P. 145 ( text ). 
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Yajnavalkya ( II. 137 ) sfcafies a special rule aboui; fche weaUh of ascetics 
and the like : 

( the heirs who take the wealth of a vStiaprastha ( a forest hermit ), 
of a yati ( an ascetic )’and of a brahmaoSfin ( a'Vedic student ) are in 
order the preceptor, a virtuous pupil, one who is accepted (or looked upon) 
as a brother and belongs to the same order. 

( The word ) brahamaodrt stands for the perpetual^ student ; but in the 
case of an upakurA^na ( a temporary student ), the father and the rest alone 
are heirs : ‘ dharmabhrata ' means ‘ one who is accepted as a brother,' 
Ekatirtha ' means one who belongs to the same as'rama ( .i. e. order ) 

( the word ) ‘ dharmabhrirtraikatirthin ’ (in Yaj.) is a karmadharaya ( appo*' 
sitional compound ) meaning ‘ one who is accepted as a brother and is also 
of the same order VijnanesVara { holds ) that the order in which, the pre- 
ceptor and the rest ( succeeded ) is the reverse* ( of the order of the words 
of the text ), while Madana ( holds ) that the order is the direct one, . since 
"Visnu ( 17. 35-16 ) says ‘ the preceptor or the pupil should take the wealth 
of a forest hermit. ' 

' The funeral^ rites of the deceased up to the end of the tenth day ( after 
death ) must be performed by him who takes his wealth, whoever he may 
be. And Visnu ( XV. 40 ) is to the same effect ‘ whoever takes, the. wealth 
is declared to be the giver of the pinda ( the funeral cake ) . This (topic) 

has been expounded by me in the S'raddha-Maylikba in the section determin- 
ing the ( order of ) persons entitled to perform ( s'raddhas ). 


I - 1." .'A brAhmacarin is oi two sorts, nai9(hika ( ons who' remains a student till his 

death and does not marry ) and upakurvana ( one who intends to remain a student for 
some years only and to get married thereafter). Vide Gautama 3. 5-9 for the former. The 
asr'rauias are four, that of brahmacSrin,.of an house-holder,- of a forest hermit 'and of an 
ascetic ( sannyasin ), • - 

2. ‘ Beverse ’ — According to VijfiSnes'vara, tho heirs to a hermit, yati and brahma- 
batin are respectively the person accepted as a brother and belonging to the same order' ( i. e. 
a vSnaprastha ), n virtuous pupil and tho preceptor. It will be noticed that the heirs 
according to Hit. are in inverse order to the order oi the I words in the text. In Bavidaa 
V, Baldevdas SO Bom. l'G8 ( = 16 Bom. 757 ) it was held that the heir of a sannyasin 
f yati I" was' a virtuous pupil and that it was doubtful whether bairagis belonging tho 
Vaishava BSmSnandi sect could be classed as sannyasUis since the order of baira^s was 
not confined to the members' of the twice-born classes. In Dharmapuram' Fandara 
Sannadhi v, Virapandiam 22 Mad. 302 it was held that a s'ndra cannot be a yati (or ascetic) 
and that succession to a s'ndra leading the life of an ascetic was governed by the ordinary 
law in the absence of any general or special usage to the contrary. But in Sambashi/oam 
PiUai V. The Secretary of State for India 44 Mad. 704 it was held distinguishing 22 Mad, 
302 that the disciple of a indra ascetic who died without leaving any blood relations is 
an heir under Hindu Law and prevents an escheat to the crown and that the text of Yaj. 
about the succession of tho pupil was not obsolete.’ 

3, This passage up to the end of Vi^u's text is 'quoted In Kaiyaiida V, "Soinappa 

II Bom. L, B. 797 at p. 616. 
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Now ( begins ) the disconrte on reunited persons. 

On this Bjhaspati ( p. 381 v* 72 ) describes reunion : * 

That man 'who being ( once ) separated dwells again through aEfectlon 
with his father, brother or uncle is said to be reunited with him. 

* According to the MitSkmra and the rest reunion ( of a man ) can take 
place only 'with his father, brother or paternal uncle and not with any one 
else, since ( others ) are not mentioned in the text ; but it is proper to say 
that it ( re-uuion ) takes place so as to be co-extensive with those who make 
the partition the words ‘father and the rest’ (in the verse of Brhaspati) are 
only illustrative of those who made the partition i just as in the case of the 
(Vedic sentence) ‘ he plants the poet half inside the altar and half outside. ’’ 
Otherwise there would be the fault of the splitting up of the sentence. ^ 
Hence re-union may take place even with ( one’s ) wife, paternal grandfath er, 
brother’s grandson, paternal uncle’s son and the like.* On account of the 
same case relation ( being employed in the text of Br. ) in the form ' he is 
reunited who having been separated lives together again ’ there can be no 
reunion between the sons of separated brothers'. Beunion means a wish or 
intention ( expressed ) in the form ‘ our present or future wealth shall be 
common ( between us ) until a fresh partition ’• 

On this subject Manu( IX. 210 ) declares a special rule about a fresh 
partition between reunited persons : 

If reunited® (members) dwelling together should again come to a division 

1. Bibassatl'a text ia quoted in 19. Gal. C31 at p. 638 where it ia held that according 
to the Dayabhaga it ia not illuatralive but mandatory aud| that there can bo no re-union 
except between the persona specified. In Basant Kumar v. Jogendra 38 Cal. 371 it was 
held that there cannot be according to the Mit. reunion between first cousins who were 
originally joint, but had separated. In Balabux v. Bakhviabai 30 I. A. 130 at p. 136 
(-■ >5 Bom. L. B. 469 and SO Cal. 7S!S ) the text oi Brhaspati is quoted and it is said that 
reunion can take< place only between persons who were parties to the original partitioua 

2. Vide text above p. 116 and tr. p, 123 for this sentence. 

3. Bor explanation of vakyabheda vide p. 90 n. 1 above. The two rules ( vidhis ) 
which this single text of Brhaspati is supposed by the Mit. as laying down are : ( 1 ) re- 
union takes place when separated coparceners again begin to live together and ( 2 ) that 
reunion can take place only between the three classes of persons specified. 

4. In Lakshman v. Satyabhamdbai 2 Bom. 494 at p. 503 it is said about this 
passage relating to the wife that it ' implies a previous partition in the sense probably of 
the allotment of a share in a division with sons ’ and then the text of Apastamba ' jaya- 
patyor-na vibhago vidyate ’ is quoted. 

5. The words ‘ vibhaktab, sthitab and samsrstab ' are in the same case ( i. o. nomi- 
native ) and so the ciroumstanccs connoted by them must all inhere in the same person. 
In Samudrala Varaha v. Samudrala Venkata 83 Mad. 166 it was held -that succession 
in a reunited family was by survivorship and that that mode of succession was not confined 
to the members that reunited but the son of a 'reunited member born after reunion 
is also reunited and takes by survivorship. 

6. The printed Manu reads ' vibhaktab ’ for * saihsrstab', 

* P. 146 (text). 
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- then the shares are equal in such a case the right of primogeniture 
does not exist. 

Here some say that unequal distribution being negatived ( or prohibited ) 
by the clause ‘ the shares are then equal ’ itself, the purpose of again ex- 
pressly forbidding the right of primogeniture ( in the words ‘ jyaisthyam 
tatra na vidyate ’ ) is to convey that there is no inequality due to mere 
seniority ( in birth ) but there may be inequality at the time of fresh parti- 
tion due to the inequality of estate ( put together ) at the time of reunion^. 
But others* say as follows •’ since the clause beginning with the word ‘ jyai- 
sthyam ’ ( in Manu ) is merely a repetition ( of what precedes ), the shares 
will be equal even when there was inequality of wealth ( brought into 
hotchpot at the time of reunion ). And usage is to the same effect. Hence 
when it is possible to explain this text ( of Manu ) as based on usage it is 
improper to imagine a Yedic text opposed to it. And the science of 
judici&l adzninistration is generally based, like grammar, on the usages (of 
the people ).* 

Bfhaspati ( p. 381 v. 77 ) says : 

“If any one of the reunited members acquires wealth by learning, 

valour and the like, two shares ( of it ) must be given to him and the 

rest are entitled to equal shares. 

When from the rule that the acquirer gets two shares tWo shares are esta- 
blished ( even in the case of the re-united acquirer ) this text ( of Br, ) has 
a purpose of its own in indicating that, though two shares are allotted to 
the acquirer in a partition among coparceners who are not re-united 

provided the acqmsition is made without detriment to the ancestral 

wealth, in a partition between re'-united coparceners two shares are allotted 
( to the acquirer ) even when the acquisition is made with detriment to the 
re-unlted property*. This is the view of Madana 

Tajnavalkya ( II. 138 ) states the persons who are entitled to take the 
estate of one reunited : 


1. This is tho view of Apaiarka, Sm. 0. and Yir. 

2. This is the view of I^llakantha. If the text of Hanu wcTO Intoipictod i» 
Some do, we shall have to assume a rule opposed to tho one laying down equal division in 
.those cases whore at tho' time of touniou there was inequality in the wealth ountnbuUd by 
the reunited members. But if the words ' jyaisthyam ' are taken ns a mero repetition 
( anuiiSda ) of what precedes in another form there is no ni'cossity to assumo a text and 
popular usage will be followed by tho text of Manu, who says * usage is transoendontal 
-law • ( 1. 108 ). 

3. Vide as to grammar notes to V. H. p. 264. 

4. Mandlik ( tr. p, 86 ) and Oharpuio ( tr. p. 120 ) both uudorslaud ' arjnkasya dvau 
bhigau * as a text, but they do not state whole that tnvt is to be found. It appears that 
those words are not a quotation but sunimariMe llwi rub' Sinti'd In Vas. ( 17.61 ). Aooording 
to Madana this verso of Bf. does not inordy ro-itoinl'' Wliiil Vns. siiyii, bul hsi, a spocial pur- 
pose of Us own. ktadana starts with a proiHwlUon whloh Is not nconplablu to Mllakaptha 
who says above (p.lH7) that "veu when weallh iMm'quh'"'! Irt a mini wltji theUelpof nnoostrAl 
estate tho aniiiUief Hohj ilwo shavos. tho Hm, 0., Ylii'ivi"! 'far. M. explain this voris 
diJIeioutly. Vide uotes to V, M. p. 263. 

* P. U1 ( tent )' 

• ll> iilii 
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A reuuibed (person) bakes (the estate) of a re-united co-heir (who dies) > 
but a full brother (takes the wealth of) a full brother (dying). 

This is an exception to the rule contained in the text the wife, 
daughters Ac. ’ ( Yaj. II. 135 ). Hence the meaning is : what determines 
the right of heirship for taking reunited wealth is not the relationship of 
being a wife &o. but the fact of being a re-united member ( with another ), 
The opinion of YijSanes’vara, Madana and others is ; since it is a general 
rule that an exception has the same province ( scope ) as the rule ( to 
which it is an exception ) and since the words ‘ of one dying without male 
issue ’ ( occurring in the preceding verse, YSj. II. 136 ) are to be supplied as 
connected ( with this text ), it also ( Yaj II- 138 ) applies to one who leaves 
no son, grand-son or great-grand-son ; therefore a reunited ( coparcener ) alone 
77111 take the wealth of a deceased reunited coparcener of that sort ( i. e. one 
who has no male issue ), even though nearer ( persons ) like the wife and 
the rest exist, who are not reunited with him ( the deceased ) This (opi- 
nion ) is open to question- When it is possible to explain ( a text ) without 
it ( i. e. without resort to the principle of anusanga ), there is no authority 
for supplying ( clauses from a previous text ) *• As for the sameness of pro- 
vince ( between a rule and an exception ), it is not expected that it ( same- 
ness of province ) should be complete in every respect, but only to this extent 
that somehow both® ( rule and exception ) relate to ( the right of succession 
among ) the sapindaa of the deceased. It may be objected that if the word 
‘ of one sonless ' is not to be supplied ( in Yaj. II. 138 ) then the word of 
one gone to heaven ' also cannot bo supplied ( in the same verse ) and the 
result would be that there would be no word meaning ‘ of one deceased 
( with which to connect the verse Yaj. II- 138 ). ( To this the 

reply is ; ) it would not be so | since that term ( viz. of one deceased ) can 
be got from the words of Manu ( 9. 211 ) to be quoted hereafter viz. ‘ if he 
Ware to be excluded from a share or if any one of them dies-'* If that term 
( viz of one sonless ) be supplied ( in Yaj. II. 138 ) the ( unacceptable ) 
result would follow that of two sons or of a son and grandson, one being 
te-united with the father and the other not so re-united both wiU get equal 


1. In the text on p. 147 read ' 9 jir%o ' for ' 

0 

S. Anusanga is a technical term in the FQivamlmamsS ( II. 1. 48 ) tchich means 
' supplying a word or words from one sentence into another sentence or passage Vide notes 
to V. M. pp. 266-267. 

8. The rule ‘ wife, daughters &c. ’ and the exception ' a reunited coparcener takes the 
estate of a reunited coparcener ’ have this in common that they both relate to the succession 
of saptpdas to a deceased person. 

4. The verso of Manu ( 0.211 ) occurs in the context of reunion and therefore YajSa* 
Valkya’s verso { II. 138 ) can bo connected with it and it is not necessary to understand cer- 
tain words like ‘ svaryatasya ’ and ‘aputrasya’ ifrom Yi]. II. 136 into Ysj. II. 188. The 
inaxim of interpretation is that all smiti texts bearing on a topic ate to bo rend together and 
supplement each other. 
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^shares ( in the deceased father’s property ) since ( on that hypothesis ) this 
text would have no application to one ( a deceased reunited person ) dying 
after leaving a son-* In that case the'result would be opposed to popular usage 
which is the basis of the authoritativeness of the science of vi/avaA^a (law 
and judicial administration ). ( An objection may be raised that ) if ( the 

word aputrasya ) be not supplied ( in Ysj. II. 138 ), this verse will be appli< 
cable also to one who dies reunited leaving a son and then in a competition 
between a son who is not reunited (with his deceased father) and a brother 
and the rest who are reunited ( with the deceased ), the brother and the 
rest alone ( who are reunited ) will get ( the estate of the deceased ) and 
not the son and the like ( who are not reunited ). ( The reply is that ) it 

is not so and ( the objection ) will be answered in explaining the latter half of 
this verse ( Taj. II. 138 ). 

( The author ) states ( in the words ‘ sodarasya &o. ) an exception to 
what is laid down in this first quarter of the verse f viz. ‘ of one reunited, 
the reunited coparcener ’ ) : here the words ‘ samsrstinah sarnsrsti ' are 
understood (in the second quarter). The meaning (of the second quarter) is 
that in a competition between a full brother and a half brother, both being 
reunited ( with the deceased ), the full brother who is reunited should take 
the wealth of the deceased reunited member. The latter half of the verse 
( TSj. II. 138 ) is ‘ dadySt &c ’• The meaning ( of this latter half ) is : if at 
the time of dividing the estate of a deceased re<united member the 
pregnancy of his wife was not ascertained and a son is subsequently born, the 
paternal uncle or the like who was reunited ( with the deceased ) should 
deliver the share ( of the deceased ) to such a son* but in the absence 
of a son he should take the share himself.* Here the mere fact of being 
a son determines the right to take the share of ( the deceased ) 
father and not the fact of being born after the partition ( between the sur* 
viving reunited coparceners), because the latter supposition serves no purpose, 
is cumbrous and would lead to the ( unacceptable ) result that a son born to 
a reunited coparcener in a distant country before partition would not be 
entitled to share ( his father's estate ) if the fact ( of his birth ) was not 
known ( to the partitioning members ). Therefore an uncle or the like 
though reunited must give the share ( of the deceased reunited member ) to 
his son previously born, though not reunited ( with the deceased ). 


1. If ‘ aputrasya ’ were supplied in Yaj. II. 138, that verse would have no application 
to a reunited person who left male issue. Then the result would be that if a man died re- 
united with a son and also left a son or graodson who was not reunited, both sens would 
take shares, as the verse ‘ of one reunited, a reunited coparcener takes the wealth ' applies 
on the hypothesis supposed only to one dying issueless. 

2. The Mit. and the May ukha widely differ as to tho interpretation of Yaj. II. 188 
The Mit. supplies the word ‘ aputrasya ’ in it, Hllakantha docs not. The Mit. connects the 
first half of II. 188 with the latter half, while Nil. -takes the two halves as independept, 
.Vide notes to Y. M. pp. 268-270 for details. 

• P. ;48 ( text ). 
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The same author ( Taj. II. 139 ) propounds the right, of a reunited half 
brother and a full brother not reunited to share equally the wealth ( of the 
deceased brother ) ! 

One born of a different mother, if reunited, may take the wealth' { of 
the deceased ), but one born of a different mother, if not reunited,' does 
not take it ; ( a full brother ) even though not reunited ,should take ( the 
' 'wealth ) and not the half brother ( alone ) though reunited. . ^ . 

Here by the expressions ‘ bom of a different. womb.’, ‘ born of a different 
mother ' and the like the half brother alone is not denoted, but the. paternal 
uncle and the like also, ^since the etymological meaning ( of these words ) 
applies . to them also without any distinction^. ■ Otherwise it would follow 
.that the text propounding reunion with the. uncle and the rest is without .any 
purpose, there being no other result brought about by the. state. of reunion.* 
The words ‘ asainsrs^api ’ are connected with ;both the . preceding and the 
.succeeding clauses like a lamp on a threshold.* And the woj:d ‘ saihststa,/ 
by being repeated conveys one who is reunited in wealth and also a fuU 
brother who is related to the same womb ( as the deceased )•* When . the 
first meaning of sarnsrSta ( 'viz. one reunited in wealth ) is taken the .word 
.' api ' ( also ) is to be understood after it and at the end of. the verse 
the word ‘ eva ’ { alone ) is to be supplied. Hence the following are the 
meanings of the sentences ( of this verse ) :-( 1 ) anyodarya i. e. one 
born of a different womb such as the wife,, father, paternal grandfather, half 
brother, paternal uncle and the like, if reunited ( with the deceased ), takes 
the wealth ( of the deceased ) i ( 2 ) one born of another womb, if not 
reunited, does not take ( the wealth )• By this reunion is declared by. the 
method* of positive assertion and that of negation as the cause of taking wealth 
(as heir) in the case of one born of a different womb; (3) The full 


1. The paternal uncle of a peiaon is as much born of a different mother as. his half 
brother, 

2. 'What is the purpose of reunion 1 It is this that the reunited man should succeed to 
the wealth of a reunited deceased person in preference to another relative equally related 
but not reunited. As among half brothers, one who is reunited takes in preference to one 
who is not re-united, so the same rule should apply to paternal uncles. If reunion were 
not a ground of preference among paternal uncles, a paternal uncle stands to gain nothing by 
reunion. 

3. A lamp on the threshold sheds light inside the house and also outside. So the 
words ‘ arggj-q'iq ’ are to bo connected with the preceding clause 

-and also with the succeeding one • 

4. has two meanings, ( 1 ) one reunited and ( 2 ] a full brother. In the 

‘ latter half of II. 139 we have two clauses brother) and 

( one reunited ) ( 3lftr ) (T?5r) 'W (^'iq'I^). 

5. ' 'Whoever is reunited takes the wealth of the deceased. ’ This is the method of 
, anvaya ( positive declaration ) ; ‘ those who are not reunited do not taka the wealth ’ ( when 
there is reunion with some); this is the method of vyatireka (.negation or absence), 

• P.‘J49 ( text ). 
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brother called here ' samsrSti ' takes the wealth, even thongh ha be not 
reunited by this the fact of being a full brother is itself declared to be a. 
cause ( of taking wealth ) ; ( 4 ) a ‘ samsrsta ' i. e. one whose wealth 

is reunited, but born of a different mother, does not alone take the wealth- 
Hence the conclusion is that both take the wealth m equal shares, one 
because he is reunited ( though horn of a different mother ), the other 
because he is a full brother ( though not reunited ). Manu ( 9> 211-212 ) 
makes this very point clear in his season on reunited coparceners: 

If the eldest or youngest of several brothers were to be deprived of his 
sliare or if any one of them were to die, his share is not lost ; but the full 
brothers and reunited coparceners and the full sisters should assemble 
together and should divide that share equally. - " 

* Hiyeta * ( be deprived of ) means ‘ by entrance into another order ( of 
ascetics he. ), by degradation for sins and the like The word.' sodaryah ^ 
is connected with ‘brothers’ ( in the latter half ). * Those who"*' are reunited 
mean the wifei the father, paternal grandfather, half brother, the paternal 
unde and the like.* On this point Prajapati states a special rule : 

Whatever concealahle wealth ( like gold and silver ) exists is taken by 
the reunited members ( though bom of a different mother ) ; but lands and 
houses are taken according to their shares by ( full brothers ) though not 
reunited- 

' Antardhanam ' means gold, silver and the like which it is possible to 
conceal by being deposited underground &c. i ‘ samsrstah ’ i. e. a reunited 
member born of a different womb should take it ; but full brothers should 
take lands ; and cows, horses and the like should be taken by brothers full 
and half. This is the meaning. Madana says that a reunited coparcener 
though born of a different womb, alone takes even kine, horses and the like. 
But this ( view ) is not based on the text ( of Prajapati ). In the Smrti* 
candrika ( it is said that ) the full brother alone, though not reunited, takes 
when what is left ( by the dying member ) is either concealahle wealth or 
land or kine and the like. The authority ( or basis ) for this view is ques- 
tionable. Among full brothers, if some are reunited and others are not 
reunited, the reunited ( full brothers ) alone should take the wealth. 

In Bindra v. Mathura 6 Lucknow 458 ( F. B. ) it is said that while the general 
rule as regards reunited members is that of sucoossion by survivorship, an exception giving 
preference to uterine ( sodai a ) brother not reunited has been engrafted to that rule and 
that under the MitoksarS a uterine ( sodara ) brother thongh not reunited succeeds as 
against the father ( of the deceased ) though reunited. 

^ '1. The section on ozolusion from inheritance below sets out the circumstances under 
which a man was deprived of his share or right to inherit. 

2. Vide notes to V. M. pp. 273--276 for the varying interpretations of the two Verses 
of Yaj. ( II. 138-188 ) and of Mann ( 9. 911-212 ). 

’ P. 150 ( text ), 
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because of the existence ( in their case ) of two reasons ( for taking wealth ) 
viz. being a full brother and being reunited. Hence Gautama ( 28, 26 ) 
says ; When a reunited ( coparcener ) dies, one reunited takes the wealth. 
Brhaspati ( p. 381 v. 76 ) says ; 

( Two coparceners ) who again ( i. a. after separating ) become reunited 
through affection take the sharo of each other ( on death )• 

The following then is the essence extracted from the above (discussion) : 
The son whether reunited with his father or not should take the whole share 
of bis father, since the fact of being a son is alone the determining factor 
as regards the rights to take the share. Even among sons if one is reunited 
and the other is not, then the ( son ) reunited alone takes (the whole share), 
since the text says ‘ of one reunited, the reunited ' ( Yaj. II. 138 ). In a 
competition between a son reunited and any reunited person other than a son 
the son alone ( takes the wealth ), since this has been expounded above, on 
the words ‘ dadyac-capaharec-carhs'am ' ( Yaj. II. 138 latter half ). In a 
competition between reunited persons other than the son such as the parents 
the brothers, paternal uncles and the like, the parents* alone take. Among 
them ( the parents ), Madana says^ that the mother takes first and then the 
father. The brother, uncles and the like ( when all are reunited ) should 
take ( the wealth of a deceased reunited coparcener ) by sharing it equally, 
since the determining factor for being entitled to take the estate viz. state 
of reunion, exists in the case of all of them. When there is a competition 
between a ( full ) brother not reunited { on the one hand ) and a paternal 
uncle, half brother or the like ( on the other ) who is reunited, they take 
after dividing equally, since YS]. ( II. 139 and 138 ) ; 

A full brother even though not reunited should take the wealth and not 
the half brother ( alone ) though reunited ; of a reunited ( coparcener ) 
the reunited coparcener ; but in the case of a full brother, the full 
brother. 

If there is only the wife who is reunited ( with the deceased ) she alone 
takes, since the text is ‘ of a reunited coparcener, the reunited coparcener ’. 
When there is a competition ( assemblage ) between the wife who is reunited 
and other males who are reunited, they alone take and not she. So also 
S^ankha and Narada ( pp. 195-196 vv. 25-27 ) on starting the treatment of 
reunited coparceners say : 

Among brothers, if any one dies sonless or becomes an ascetic, the rest 
( of the brothers ) should divide his wealth ( among themselves ) except 
the stridhana ( of his wife ). They should provide for the maintenance 
of his wives up till the end of their lives if they keep ( unsullied ) the bed 


1. The view of Nilakantha would bo different as according to him among parents, the 
father comes before the mother. 

• P. 161 ( text ). 
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of their husband, but if they be otherwise they should out off (the mainte- 
' nance). It is enjoined that she who is his daughter is to be maintained out 

of her father's share j she takes the share ( of her father ) till her mar- 
riage ; after that ( marriage ) her husband should maintain her.^ 

Just as in the ( Yedic ) text ‘ If after a man has set apart rice for 
offering ( in dars'a isti ) the moon were to rise in the east, he should di-vide 
the husked grains of rice ( set apart for the is^i ) into three classes ' ( Tai. 
Sath II. 5. 4. 1—2 ) the’" actual setting apS'rt of the rice is not intended to 
be prescribed ( as a condition for undergoing the prayas^citta for the unexpected 
moonrise ), since another text ( S'atapatha— brahmana XI. I. 4. 1 ) ‘ if ( the 
moon ) rises when the ( rice for the ) offering ( is not set apart )' it is under- 
stdod that preparations for the offering ( are meant to be the condition ), so 
in the above passage ( from.I^rada and S*ankha ) from the very opening 
Verse ( of NSrada in that passage ) it is understood that reunited members 
are the agents of the actions of dying, becoming an ascetic or dividing and 
therefore the word ‘ brothers ' is not to be taken literally ( but only as ill- 
ustrative ).^ As to what S'ankha says after starting a discussion about re- 
united members ‘ the wealth of one dying sonless goes to the brothers, on 
failure of them the parents take it or the eldest wife that is - intended, 
according to Madana,® for fixing the order ( of succession ) among the un- 
reunited brothers and the rest, when a reunited coparcener dies after the 
death of those with whom there was reunion such as the paternal uncle, the 
brother’s son or half brother. The same author (Mad ana) says that even here 

1. In Bai Mangal v. Bai Bukhmini 28 Bom. 291 this last verse Is quoted at 
p, 296 and it is said ‘ all text-writers appear to be agreed on this point viz. that it is only 
the unmarried daughters who have a legal claim for maintenance. The married daughters 
must seek their maintenance from the husband’s family. If this provision fails and the 
' widowed daughter returns to live with her fother or brother there is a moral and social 
obligation, but not a legally enforceable right by which her maintenance can bo claimed as a 
charge on her father’s estate in the hands of his heirs 

2. Vide notes to V. H. pp. 277-279 for detailed explanation of this passage, Karada 

has before the three verses quoted in the text a verse ' S ^ ^lU'' that is, the dis- 

cussion starts with reunited coparceners in general ; hence the word ' brothers ’ in the first 
of the verses quoted in the Mayukha is not restricted to brothers only but stands for all re- 
united members. This is illustrated by a Vcdic example. If a man through mistake makes 
preparations for a daria i§U and then it being really the 14th of the dark half the moon rises 
in the cast, an expiatory rite is prescribed. ' Nirvapa ' means ' setting aside grains, intend- 
ing them for being offered to a deity The question arises whether the expiatory rite is to 
be performed only when the preparations for dars’a isti have gone so far as ' nirvapa ’ or 
even if they have not gone so far. The S'atapatbn prescribes the expiation even if the grains 
have nothcon set apart. Hence the words ‘ havir niruptam ' in the Tai. Sam. are not to bo 
taken literally. 

3. Madana’s view seems to be that this text lays down a special order of succcssiott 
('Other than the general one of wife, daughter, daughter’s sou &c. ), when one who was re- 
united with an uncle, nephew or brother dies after all of them arc dead. 

• P. 162 ( text ). 
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( among parents ) the mother takes first and then the father. ‘ The eldest 
wife ' ( in the text of B'aukha ) (takes) if she is self-restrained ( i. e. chaste ). 
In default of the wife, the sister ( takes ) ; to the same effect is Brhaspati ( p. 
381 V. 75 ) ; 

She who is his sister is entitled to get a share therein. This is the 
rule in the case of one ( dying ) childless and also without wife and 
parents ^ 

Some read this verse as ‘ she who is his daughter. ’ In default of 
daughter and sister, the nearest sapinda ( takes }• 

Now begins ( the section on ) Stridhana. 

Manu ( IX. 194 ) says : 

What was given before ( nuptial ) fire, what was presented on the 
bridal procession, what was given as a token of love, whatever is obtained 
( by a woman ) from her brother, mother or father — these are declared to 
be stridhana of six sorts. 

V The word ‘ six ' ( in sadvidham ) is meant only for excluding a lessw 
.number *. Hence the word ‘ and the like ’ in the ( following ) text of 

1. This verse of Brhaspati about the sister is referred to in ATesserbot v. Valabh iBom, 
188 ( at p. 202 ) and also in Tukaram v. Narayan 36 Bom. 339 ( B. ) at p. 858. 

2. The idea is that the mention of six kinds does not exclude a larger number, but only 
emphasises that there oannot be less than six kinds of stridhana. As the verse of Manu does 
not exclude mote than six kinds of stridhana, the verso of Yajnavalkya which after ex- 
pressly naming some kinds of stridhana employs the word ' adya ’ is not in conflict with 
Manu’s but rather harmonizes with it. The Mit. gives the widest possible meaning to the 
word stridhana, when it says on the word ‘ adya ’ ( 'and the like’ ) in Yaj. II. 143 that the 
word ‘ adya ’ includes ' what is obtained by a woman by succession to ancestral property, by 
purchase, by partition, seizure ( adverse possession ) and finding ’. The Mayukha does notl 
'expressly state, as the Mit. does, that stridhana has a very wide meaning but divides strl'l 
dhana for purposes of succession into two kinds, panbhasika ( technical ) and aparibkdsika 
( non-technical ). The former embraces such varieties of stridhana as adhyagni, adhySvaho- 
ifika, anvadheya &c. enumerated in the smrti texts of Manu, Yaj., Yi^u and others,, while 

‘'the non-technical stridhana comprehends wealth acquired from strangers or by mechanical 
arts or by her own labour or in any other way. Judicial decisions have not only not followed 
the Mit but have very much restricted the meaning of stridhana. In Sheo Shankar Lai 
V. Be&i Sahat 25 All. 468 ( F. G. ] it was held that property inherited by a female from a 
female is not her stridhana in such a sense that it passes to her stridhana heirs in the female 
line to the exclusion of males and that there is no distinction between a female inheriting 
from a male and a female inheriting from a female under the Benares school ( Sheo 
Pal tab V. The Allahabad Bank 26 All. p. 476). This means that property obtained by a female 
from a male or female is not stridhana. This is the law in the whole of India except in 
Western India. Vide also Chotay Lall v. Ohunno Lall L. B. 6 I. A. ,16 at p. 32. The Privy 
Council in 25 All. 468 at p, 474 refer to the view of the Mayukha which makes property 
inherited by a female from a female her stridhana. Vide also 45 All. 716. In Debt 
Hanged Prasad v. Mahadev Piasad 89 I. A. 121 ( = 34 All. 234) it was 'hold that the 
share obtained by a mother on partition among her sons is not her stridhana and on her 
death devolves on her husband’s heirs. So the position of the Mit. as to partition aiso is 
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^YajSavalkya ( II. 143 ) is easily explained ( or harmonized ) : 

What was given ( to a woman ) by her fathert mother, hnsband or 
brother, what was presented to her before the ( nuptial ) fire, wealth given 
to her on supercession and the like are enumerated as sMdhana 
( woman’s peouliiim ) } 

And Visnu ( Dh. S. 17. 18 ) mentions more ( varieties than six ) : 

What was given ( to a woman ) by her father, mother, son and brother, 
what was presented to her before the ( nuptial ) fire, wealth given on her 
husband marrying ( another woman ), what was given by her relatives 
( or cognates like the maternal uncle ), s'vlka and anvadheyaka^ ( these 
are the Ijinds of strldhana ). 

Katyayana defines odhyag ni ( given before the nuptial fire ) and the 
other kinds ( of strldhana ) ’ : 

What is given to women at the time of marriage before ( the 
the nuptial ) fire that is declared by the wise to be adhyagni strldhana. 
That again which a woman obtains when she is being taken ( in a pro* 
cession ) from her father’s house ( to the bridegroom's ) is declared to be 
strldhana of the adhyfivahanika kind*. Whatever is given to ( a 

negatived. On the point of adverse poseesaion there is a conflict of decisions. In Kanhai 
Bam v. Musammat Amri 32 All. 189 it -was held following 6 I. A. p. 1 that what is acquired 
by a woman by adverse possession becomes her strldhana ; vide also Krishnai v. Shripati 30 
Bom. 883, Svibramanian v. ArwnacheUam 28 Mad. 1 at p. 7. Bat in Lajvanti v. Safa 
Cltand SI I. A. 171 (=6 Lahore 192) it was said ' if possessing as widow she possesses 
adversely to anyone as to certain parcels, she does not acquire the parcels as sfrJdhana, but 
she makes them good to her husband's estate ’. This was followed in Anant v. Mahadeo 31 
Bom. L. B. 628. Bui in 46 All. 769 and Suraj Balli Si7igh v. TilaJedhari 7 Patna 163 and 
in Sant Bakah Singh v. Bhagwan I. L. B. 6 Lucknow p. 365 at p 373 the P. C. case of 
Lajwanti v. Safa Chand was explained and it was held that if a widow holds property 
adversely it becomes 'het aftdhana. As regards property acquired by a widow from the 
accumulations of the income of her husband's property vide Jsrt ZHitl v. Sandmtti 10 
Cal. 825 ( F. C. ), Saudamini v. AdminiatratoT-Qentral of Bengal 20 Cal. 433 ( P. G. }, 41 
Cal. 870. 

1. In Brij Indar v. Eanee Janki L. B. 5 L A. 1 this verse of Yaj. is quoted (at p. 14} 
and it is said “ And the words ' and the like ’ or ' suoh like ’ would show that the author 
did not intend to limit hi s definition to the particular kinds of property therein enumerated ' 
Sdhivedanika is wealth given to a wife as a aolatiwn when she is superseded and the husband 
marries another woman. It is defined by Yaj. II. 148 ( quoted in the text below ). Yaj. I, 
78 inentions the circumstances under which alono the supersession of a wife was allowed. 
In Bhttgwandeen v. Mytiabaee 11 Moore’s Indian Appeals at p. 512 it is said that the VivSda- 

vd&tSmani and Mayukba confine strldhana within the definitions of Manu and Katyayana 
and that they exclude the property inherited and the other acquisitions which are compre* 
handed in the last clause of the para of the Mitaksara. 

2. S'ulka and anvadheyaka are explained in the verses of Katyayana quoted below. 

8. Vide notes to Katyayana verse 894 for the origin and development of strldhana ill' 
Vedio times and the times of the sutras. 

4. The V. B. ( p. 523 ) says that when the married girl is taken back from the bride* 
gfoom's house to her father’s, what is given by the fathor-in*Iaw and others is also, 
ttdhySvahanika, 

• P. 158 ( text ). 

. M. 23 
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married ) woman through aEfection by her father-in-law or mother-in-law 
and what is received at the time of bowing at the feet ( of elders ) is 
prttidatta ( gifts through affection ). Whatever is obtained by a woman 
after her marriage from the family of her husband and also what is 
similarly obtained from the family of her ( father’s ) kinsmen is said to 
bo anvOidhiyck ( gift subsequent ). That is declared to bo tulka, which 
is obtained as thq price ( or equivalent ) of household utensils, of beasts 
of burden, of milch cattle, of things ( required ) for decorating herself* . 

The meaning is that what is given in money to a bride at the time of 
her being given away ( in marriage ) when household utensils and the like 
are not available ( or are not given in kind )• Y a^Savalkya ( II. 148 ) 
expounds ddhivedan iha ; 

Ho ( the husband ) should give to the superseded wife a sum called 
ddhivtdanika which would be equal ( to the expenses of his second 
marriage ) when no stiidhana was given ( by him ) to her, but if any 
fstridhana had already been given, he ( the husband ) should allot to her 
[.only a part ( as ddhivsdetnika ). 

‘ Ardham ’ (half) — by this it is meant that { he should give ) as muc h 
as wo uld make ( the stridhana already given ) equal to the expenses of the 
(Tiusband's jsecond marriage (which supersedes the first wife). Devala says : 

^ What has been promised ( to a woman ) by her husband as stridhana 
^must be paid to her by the sons as if it were a debt ( of their father ). 

#Pratis'rutam ( promised ) i- o. to his wife. On the topic of giving 
property to a woman Katyayana states a special rule t 

Stridhana should be given to a woman by the father, the mother, the 
husband, the brother and kinsmen according to their means up to two 
thousand, except immovable property. 

Madana says that wealth other than immovables may be given up to the 
limit of two thousand panat, Vyasa also says : 

A gift of two thousand as the maximum may be given to a woman 
( by a man ) out of his wealth. 

I Here this gift is limited to two thousand ( if given ) every year. The 
[same author ( Madana ) says that a gift if made after several years may 

^ 1. ‘ S ulka * generally means ‘ bride price ' i. e. the price paid by the bridegroom 

for giving the girl in marriage. Mann III. 61 prohibits the taking of s' ulka by the father 
of the girl for himself, but he allows ( in III. 6A ) Sulka being taken if it is kept apart, 
for the girl herself. The Bm. G. and Vir. explain it as the price of tho articles which the 
bridegroom was in the habit of presenting to his bride at the time of marriage or when he. 
Started a home. Vide notes to Bat. v. 898, 

; P. 16* { text ) 
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exceed {ibis ( litnil; of two thousand ) and in case of ability even immovable 
property may be given, 

In property given to a woman in fraud of one's coparceners and in 
ornaments and the like given to her merely for wearing a woman has no 
ownership as said by EiityByana : 

What was given ( to a woman ) with a fraudulent intent or in virtue 

some ( special ) occasion ( such as a festival or marriage ) either by 
the father, the brother or the husband is not declared to be stridhana.^ 

The same author ( Eatyiyana ) says that property earned by mecha* 
nical arts and also what is obtained from friends and the like other than 
the father and the rest do not become stndhana ( a woman's peculiar 
property ). 

Whatever is earned ( by a woman ) by means of the mechanical arts 
or is acquired ( by her ) through affection from a stranger ( one other 
than the father, brother, husband &c. ) — in that the husband has ownership, 
but the rest is declared to be stndhana 
As for the text 

A wife, a eon, a slave — all these are without property. Whatever 
wealth they acquire belongs to him to whom they belong ® 

*that also has reference to wealth acquired by mechanical arts and the like*. 
It is more proper to say that ( this verse ) is intended to lay down that a 
woman has no absolute dominion over even adhtvedanika and othe r 
( species of itridhana ). It is hence that Menu ( 9. 199 ) says : 

Women should not make expenditure from the property of the family 
which is common to many ( members of the family ) nor even from their 
own wealth without the permission of their husband. 


1. Somo road ‘ aopSdhi '. 'With this reading the meaning is ‘ •what is given on 
condition’ (viz. it is to bo worn only on certain ocoBBionB -like festivala ) and 
■ yogavas'ena ’ may also mean ‘ what is given by means oi a deoeitfnl trick. ’ 
In Kurnaram v. Eintbhay ( 1879 ) P. J. p. 8 it is said ‘ it there be an kotual 
and complete gift without fraud the ornaments belong solely to the wife. If given only in 
the sense ofheing placed in her ohargo for use on extraordinary occasions they remain the 
property of the husband. Wearing the ornaments at festivals affords a ground of inference 
in favour of husband's ownership only if there is no wearing of them on other occasions. 
The inference is in no case conclusive. Possession being prima facie proof of ownership, 
when wife has ornaments, the burden is on him who qnoetions her ownership 

2. This verse is quoted in Muthu Bavikrhhna v. ilaimvtlm OouTidan 88 Mad. 
1086 {' at p. 1040 ) and it was'said that ‘ all the texts recognise the wife’s ownership in the 
property acquired by her labour. They only restrict hor right of alienation and make it 
subject to tho wishes of the husband. ’ 

3. This is Manu 8. 416 and MahSbhSrata Udyogaparva 88.04. 

4. This is the view of tho Sm. 0. and Vlr. Nllakantha appears to prefer the view that 
women have no independent power of disposal ( when their husbands are living ) over o^en 
such Btridhana as Sdhivedantka ( and therefore also over what is acquired by meohanlpal 
arts and gifts from strangers ). 

* P, 158 { text ). 
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S^i/fho/rck means ' expenditure ’ * 

In a certain kind of property EstySyana declares the absolute do* 
minion ( of woman ). 

^^/That is known to be taud&yika which is obtained by a Woman 
whether married or a maiden in her husband’s or father's house from her 
brother or parents*. On obtaining wealth of the saudayika kind it is held 
( lit. desired ) that women have independent dominion ( over it ), since it 
was given by them ( by the kindred ) as a support in order that they 
may not be reduced to a terrible ( or wretched ) condition. It has been 
declared that women always have independent dominion over BaudayiJca 
as regards sale or gift at their pleasure and even as regards immovables ®. 

But over immovable property given by her husband she has no 
absolute dominion as said by NSrada : 

Whatever was given by a loving husband to a woman, she may enjoy 
as she pleases when he is dead or she may give it away excepting 
immovable property *. 


1. In Lakshman v. Saiyahhamabai 2 Bom. at p. 512. ( foot-note 7 ) it is said that 
it is better to translate ‘ nirhira ’ by ‘ board ’ than as ‘ expenditure ’. 

2. ' SSrdham ’ is a bad reading. Bead ‘ vSpi ’ instead. SaudUyika is a technical 
word used in a peculiar sense by Eat. It is derived from ‘ sudSya ’ and oompiehcnds 
several kinds of strldhaua property. It is specially coined for saying that over saudSyika 
a woman has absolute power of disposal even daring her husband’s life-time. It is wealth 
which a woman receives from her parents, brothers and their relations ( but not from the 
husband or his relations ]. This is the interpretation of Bm. C. and V. B. (p. 511 ], butthe 
Dayabbaga reads ‘ bhartuli sakas'at' and thus inolndes hnsband’s gifts also under saudd- 
yika. In Mutkukaruppa v. Selathammal 39 Mad. 29B Eatyayana's definition of sau- 
dayika is translated ( at p. 300 ), the varying views of Bm. 0., Far. M. and Baras, are set 
out and it is hold that a ^ft by the father of immovable property to his daughter before 
marriage was saudayika and at her absolute disposal. In Yetikaraddi v. Hanamanta Oowda 
34 Bom. L. B. 1144 Eatyayana’s verses on sauddy%ka are quoted and it is held that 
property bequeathed to a woman by her maternal grandfather is her saudayika stndhana 
which she is competent to alienate without the consent of her husband. 

8. These two verses are quoted in 1 Mad. H. 0. B. 85 at p. 00 (foot-note). 
Bhaqvrlhihai v. Kahnujirao 11 Bom. 285 ( E. B. ) refers to Eat. on saudayika ( at p. 802 ). 
In Bhau v. Bagkunath I. L. B. 30 Bom. 229 these two verses and the definition of 
saudaytka are quoted ( on p. 238 ) and it is held that except at to the kind known as 
saudayika s woman’s power of disposal over her stndhana is during coverture subject to 
Jier husband’s consent and that she cannot dispose of such stndhana ( other than saudS- 
yika ) by will where the husband survives her and is not shown to have assented to 
the will. Vide Bhagavanlal v. Bat Ihvali 27 Bom. L. B. G33, where 30 Bom. 229 
was distinguished. In Nathulhai v. Jauher I, L. B. 1 Bom. 121 the last of the three 
verses of Eat. is relied on ( at p. 123 ) for the proposition that a Hindu female is not 
on account of her sox absolutely disqualified from entering into a contract. 

4, This verse is quoted in Venkata Bam Bau v. Venkata Surya Bau 1 Mad 
281 at p. 267 and in 35 All. 351 at p. 353 ( where it was held that in immovable property 
given or devised by husband to a wife she has no power of alienation unless expressly con- 
ferred. ) Yide also Sirahai v. Lakshmibai 11 Bom. 678. In Damodar y, Bjirmanandof 
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Thojiamo author declares the uon'exsitence of dominion in the husband 
and others oyer stridhana ; 

Neither the husband, nor the son, nor the father, nor the brothers 
have authority over ttridhana for taking it or giving it away. If any- 
one of these consumes by force woman's property he should be made to 
restore it with interest and shall also incur a fine.^ If *suoh a person 
were to consume it amicably after securing her consent, he would be 
made to restore the principal only, when he becomes well-off (able to pay). 
Mann ( YIII. 29 and IX. 200 ) says : 

On such * of their kinsmen as seize the wealth ( of women ) while they 
(the women) are alive a righteous king should inflict the punishment meted 
out to a thief. The heirs of the husband should not divide ( among .them- 
selves ) the ornaments worn by women during the lifetime of their 
husband. If they divide them, they become degraded ( sinful ). 

Dhrtah means ‘ what was given to her by the husband and the like 
and was worn by her. ’ Devala says *. 

Maintenance ( what was given for maintenance ), ornaments, a'ltlka 
( bnde price ) and the profits of money-lending are her stndhana. Sheu 
alone is entitled to enjoy it and the husband is not entitled ( to 
enjoy it ) except in the case of distress. In the case of idle expenditure 
or consumption of it ( the husband ) should repay it with interest, but 
he may use the stndhana (of his wife) for relieving the distress of his son ^ 

VTiti means ‘ wealth given by the father and the like for her main- 
tenance ’. L^hah? means ‘ interest Mok§a means ‘ expenditure i. e. 
gift. ’ The word * son ’ ( is illustrative and ) implies the whole family. 
Y5jnavalkya( II. 147 ) says : 

The husband is not liable to return, if be is unwilling, the property 
of his wife taken ( by him ) in a famine, for indispensable religious 


7 Bom. 155 at pp. 164"165 this verse was relied upon for the proposition that a widow has 
absolute control over movables given by the husband or inherited by her. In Seth Mul- 
chand v. Bai Mancha 7 Bom. 491 it was held that an absolute bequest by a Hindu of hfs 
separate immovable property to his widow confers on her as full dominion and power of 
alienation over that property as if the bequest bad been made to a stranger and that the 
passage of Harada had reference probably to a stage of progress in which the severance of an 
estate from the family was etlll looked on as impossible or at least as saorilegious. 

1. This verse is quoted in Nathubhai v. Javher 1 Bom. 131 at p. 123. The three 
verses are aseribad to Katyayaua in most digests. 

3. This verse is quoted in Nathubhai v. Javher 1 Bom. 131 at p. 123. 

3. ‘ Labha ’ is variously explained. Sm. 0. and Vlr. say that it means what is given 
to a woman when obsarving a vrata ( such as one for securing the favour of Parvatl ); while 
V. E. explains it as ‘ what is received from roletivos ’ . ‘ Idle expenditure ’ means ‘ spend- 
ing in gambling ' or on ‘ nautob parties ’ &c. This verse of Yaj. is quoted in Nammalttar 
V. Perundevi 50 Mad. 941 at pp. 944 and 946, where ‘ taken ’ is said to mean not merely 
physical taking but ‘taking and using ’ and that if husband does not use, then the wife 
stUl remains the own^r. 

* P, 166 ( text ) , 



18S 


VYAVAHABAlfA.YnEHA 


r B. IV. 10. 10-18 
L lI.p.g41.S7-p. 051.16 


acts, in disease, or while under imprisonment ( by a creditor or by the 
king or by an enemy ). 

Here from the express mention of the husband it is ( as good as ) declared 
that one other than the husband should not take a woman's property even 
in such distress as a famine and the like. ‘ DharmakSryam ' ( religious 
act ) means ‘ an indispensable one '. ‘ Sampratirodhake ' means ' in prison '. 

Hevala says that in certain cases ( the husband ) has to return ( stri- 
dhana used by him ) even if he be unwilling ; 

If the husband has two wives and he does not honour ( reside with ) 
her, he should be forcibly made ( by the king ) to return ( the stridhana 
of the ill-treated wife ) even if she bestowed it upon him through affec- 
tion. * Where food, raiment and residence are withheld from a woman 
(by her husband) she may exact (or demand) her own property 

( from the husband or his family ) and the share ( of the husband ) from 

his coparceners. 

‘ Bikthina^ ’ means ‘ from the coparcener ’. This text refers to a chaste 

wife ; but an unchaste wife does not deserve a share. And to the same 

effect the same author says ; 

A wife who does acts injutious ( to her husband ), who is immodest, 
who wastes property and who is given to adultery is not entitled to any 
wealth ( of her husband* ). 

The same author says . 

Wealth was produced for sacridces; therefore one should employ it on 
religious objects and not spend it on women, fools and irreligious people. 

Mann (IX. 195) thus declares the order of heirs, after a woman’s death, 
in taking her ( stridhana ) wealth called anvadheya* ( gift subsequent) : 


1. This verse is also ascribed to Katyajana, If we read ' strldhanam ’ as one word as 
done in the text the meaning according to the Sm. C. is ‘ she is not entitled to use even 
her own stridhana according to her own wishes From the context it seems better to 
separate as strl and dhanam. 

2. This verse is quoted in the Mit. which does not aceept the position that all wealth 
is intended for sacrifices. Vide notes to Y. M. pp. 287—288 for discussion of the position of 
the Hit. 

3. The Maynkha difiers from the Mit. in prescribing several different modes of 
snooession to several kinds of stridhana. The Hit. prescribes one mode for all kinds 
of stridhana except s'ulka. The Mayukha prescribes four different modes vis. 
( 1 ) for awiadheya and husband's gift of affection, ( 2 ) for s'ulka, ( 3 ] for technical 
stridhana other than that in 1 and 2, and ( 4 ] for non-teohnical stridhana. According to 
the Mit. this verse of Manu does not lay down a special rule ( a vidhi ) not found else- 
where but is only a re-iteration ( anuvada ) of what is already well-known, viz. that when 
a woman has several danghters ( who will therefore bo full sisters ) they succeed to their 
mother’s stridhana ( and sons do not take at all ) , but when there are no daughters 
at all then sons succeed to their mother's stridhana together. Others like the OayabhSga, 
the Sm. G., the V. H., the Vir. hold that this text of Manu contains a special rule that 
daughters and sons succeed together to the anvadhgya stridhana and to husband's gifts 
• P, 167 { text ), 
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AnvBdheya wealth and what was given to her by her husband through 
affection shall belong to her children, if she dies while her husband is alive. 
The same author ( Manu IX- 192 ) particularises what is meant by praja 
{ children ) • 

When the mother is dead, all the full brothers ( sons of the woman 
deceased) as well as the full sisters should equally divide the maternal 
wealth- 

The meaning (comment) of the Mitaksara ( on this passage ) is- — where 
owing to the non-existence of daughters it follows that sons become entitled 
together ( to their mother’s eiridhana ), there they take together ^ ( and 
divide equally ) ; but *where it is only the daughters that are entitled to 
succeed, there they take together — this is merely what is repeated ( by 
this text of Manu ) J but it does not lay down a special precept as to sons 
and daughters taking together ( as heirs which ( rule ) is unknown ( from 
any other text )- But others ( writers ) say that ( this text ) lays down 
a special rule not known from any other source, viz. that sons and 
daughters succeed together as regards anvadheya and husband's gifts of 
affection. 

Manu declares^ a special rule about sisters : 


of affection. From the way in which the two views are sot forth and comparing this with tho 
way in which the Mayukha sets forth two views with the words ‘pare tu’ (as above p. 749 n 1) 
it is cleat that Nllakanjha favoured tho latter view. In Sitabai v. Fogonfrao 8 Bom. 
li. B. 201 the whole of the passage of the Mayukha commencing with Manu IX. 195 up to 
the text of KatySyaua ' sisters having husbands should share with brothers ' (Mandlik's 
translation p. 95 1. 17 to p. 96 1. 2 ) is quoted, it is held that anvbdheya extends to gifts 
from parents as well as from husband, that eaudayika is not used in contradistinction to 
anvadheya in connection with succession, that property given by a will becomes anvadheya 
though wills were unknown to the Mayukha and that eons and daughters equally succeed 
to a woman's anvadheya^ In Dayaldas v. SavdTtbai 84 Bom. 385 the words ‘ others 
say &o. ’ are quoted at p. 890 and it was held that where a Hindu female governed by 
the Mayukha law died leaving property which she had inherited from her father under a 
gift after marriage and left daughters and a son, the property should be'divided equally 
between them all, the unmarried daughters having preference over married ones. In 
Ganga v. Ohaeita 1 All. 46 ( P. B. ) it was held that unebastity does not incapacitate 
a daughter from succeeding to strldhana. This was followed in 30 Cal. 521. Vide Sivalal 
v. Tripura Charan 40 Cal. 660 ( P. B. ) where it was held that more leading a life of a 
prostitute did not sever the tie of blood and so a prostitute’s property in tho absence o 
nearer heirs passes to hot brother’s son. In Itaro v. Krishna 31 Bom. 495 a murali who 
leads the life of a prostitute and has ohildron was held not to be a kanyd, and was held 
entitled to succeed after all married and unmarried daughters. In Jaya v. Manjanath 
19 Bom. L. B. 820 it was hold that property left by a naikin descends to her daughter in 
preference to her son. Vide 1 Cal. 276 for succession to anvSdheyo under Dayabhaga. 

1. Thie verse is ascribed to Bfhaspati by other digests and Nllakaptha also seems to do 
the same lower down ( text p. 160 )- 

* P. 168 ( text ) , V . 
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Stridhana goes to ( the woman's ) children, and the daughter is a 
sharer therein, if she be not given away ( in marriage ) ] but ( a 
daughter ) if married receives only ( a little ) in token of regard ( for ^ 
her ). 

‘ Tadams'ini ' ( in the verse ) means ‘she is entitled to a share equal to that 
of the son > ' aprattd ' ( not given away ) metos ‘ not married. ’ The 
meaning is that when she ( an unmarried daughter ) exists, the married 
one gets only a token of regard i. e. only some trifle. In the absence of. 
tmmarried daughtersi married ones get a share equal to that of their brother, 
since EStyayana says : 

Sisters having husbands should share with their brothers. 

Something should be given to the daughter's daughters also, since Manil 
( IX.108 ) says : — 

Even^ to the daughters of them ( the daughters ) something should bo 
given according to their deserts from their grandmother's estate, if there 
be affection. 

The yautaJca ( kind of stridhana ) goes to the unmarried daughters 
alone and not to the sons. To the same effect is the same author ( Manu 
IX.131 ) ; 

Whatever is the yautaka ( wealth ) of the mother is the portion of 
the unmarried daughter alone. 

According to Madana yautaka is that which is obtained by a woman at 
the time of marriage or other (ceremony) when seated with her husband 
on one seat, since the Nighantu^ says that yautaka is ( what is acquired ) 
when the two ( husband and wife ) are joined together- 

*As regards the aforesaid technical stridhana other than a nvad heyd 
and the affectio nate gift s of the hu sband , Gautama states a special rule i 
StrldJiana goes to daughters unmarried and indigent.® 


1. In Sham Bihan Lai v. Earn 46 All. 715, a daughter’s daughter was held to 
be nearer heir to stridhana than a son’s son. In Bam Kali v. Oopal Devi 48 All. 648 dau- 
ghter’s daughters were held entitled to succeed to the St; idAana of their grandmother irre- 
spective of the question whether they were married or unmarried, which latter con- 
sidcratian was held applicable to daughters only. In Amarjit TJpadhiya v. Algu 61 All. 478 
the daughter’s daughter was preferred to the daughter’s son as heir to stridhana, 

2. Vide p, 85n 2 above as to Kighaptu. 

3. The heirs to the technical stridhana ( other than amddheya and husband’s gifts 
of affection ) are, first unmarried daughters ( to the exclusion of married daughters ) ; then 
married daughters, among whom the indigent exclude those who are well to-do. In Totava 
V. Basava I. Li. R. 23 Bom. 229 it has been held that courts ought not to go minutely into 
questions of comparative poverty, but that where the difierence is marked, the poorest dau- 
ghter takes the whole property. Vide Manki v, Kwndan 47 All. 403 also, 

’ P.159 (text) 
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* Apraiiidthiiiah ' (in Gautaraa ) means ‘ devoid of wealth ' ( indigent )• 

The daughter of a biShmani wife however takes the wealth even of her 
step-mother,* as Manu says ( IX.198 ) : — 

The wealth of a woman that may have been given to her by her father 
in any way shall be taken by the brShmanI daughter or it may belong to 
her offspring. 

The word ‘ v5 * ( or ) is ( here ) used in the sense of ‘ and * and there- 
fore it follows ( that she takes ) by dividing ( with the issue of the k^triya 
or vaisya co-wife )j Borne say that the word ‘ brahman! * is illustrative of 
any daughter of equal or superior caste, but the authority for this ( view ) 
is doubtful.^ 

In default of daughters, the issue of daughters succeed, since Narada 
p. 189. V. 2 ) says ; — 

The daughters ( take the wealth ) of the mother ; in the absence of 
daughters, the issue. 

The allotment of shares in the case of daughters sprung from different 
mothers or daughter’s sons ( sprung from different mothers ) is aooording to 
the rule laid down in ‘ in the case of sons of different fathers the allotment 
of shores is aooording to the fathers® ( Yaj. II. 120 ). ’ As for the text of 
Yfijnavalkya ( II. 117 ) ‘ the daughters share the residue^ of their mother’s 
property after ( the payment of her ) debts and in default of them, the issue,* 
there also, according to some, the word ‘ anvaya ’ ( issue ) means ’ the issue 
of the daughter ’. But others say that in default of daughters, the sons alone 


1. Eulluka explains that where a brahmana has wives of different castes, then if 
his wife of the hratriya or vais'ya caste receives wealth from her father and dies, then the 
brahmapa’s daughter born of his brahmapi wife would solely succeed to the stndbana of 
her step-mother even if the latter has her own daughter or son and that tho ksatriya wife's 
children would succeed only if the daughter of the brahmaul co-wife bo dead. Nllakantha 
twists the meaning and takes ‘ va ' ( or ) in the sense of ' and ’ and says that the issue of 
a brahmopl oo-wifo would succeed equally with the issue of the kratriya wife. 

2. The view of some writers was that if a ksatriya had several wives of the samb 
caste or one wife of the ksatriya caste and another of the vais'ya caste, then the daughter 
of the ksatriya wife would take the strldhana wealth of other wives of tho same caste or the 
atridhana of the wife of tho vais'ya caste, even though tho vais'ya wife had a child of her 
own. Vide notes to V. M. pp. 234-20S. The Hit. countenanced tho view that the 
daughter of a ksatriya co-wife would take the strldhana of a vais'ya co-wife if tho 
Vais'ya Oo-wife died without issue. Kllakan^ha does not accept this. According to him. 
Manu’s rule is strictly restricted to tho daughter of a brShamanl and in other cases 
tho 'strldhana would go to tho ihusband if the woman died without children or tq 
her own children if any. 

8. If there is no daughter, but there are grand-daughters born of different' daughters 
or if there be no daughter or daughter's daughters but only daughter's sons then the 
estate will be divided into as many shares as there are daughters and the children of one 
daughter will together take the share that would have fallen to that daughter i* e* thg 
division is per atirpej' and net per capita, 

V, M. 24 
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tfcke, since iri the text of Narada ( cited above ) it is the mother alone that is 
pointed out by. the pronoun ‘ tat *.* This view is in agreement with -(-every 
day ) usage. The words ‘s^esam-rnat* mean) according to men conversant with 
traditional usage, that the sons alone should take ( the mother's j)ropflrty ) 
when it is equal to or less than the debt ( due by the mother }• 

In the absence of the daughter and the rest, the sons, grandsons and 
the like should take, since Katyayana says* — . , / 

But on failure of daughters, her *wealth becomes the inheritance, of the 
' sons. 

' ' This ( superior ) right ( of inheritance ) of daughters and the rest in 
the mother's estate exists only in respect of the technical itTidhana -previous* 
ly enumerated in the words ‘ adhyagni ' (Manu IX. 194) j for if it ( superior 
right of inheritance ) related to all wealth whatever in which the mother 
has ownership, then the technical terms ( adhyagni, adhydvahanika &o, ) 
would be purposeless.^ Therefore ( it follows )that the texts above quoted con- 
taining the word ‘ stridhana from Brhaspati, Gautama and others such as 
‘ atridhana shall belong to the children ( of a woman )’, ‘ stridhana goes to' 
the daughters, ' have reference only to stridhana technically so called. Those 
texts again which, though they do not contain the term stridhana, have the same 

- 1. In the text o£ Nirada ‘ tadanyayali ’ ocours and in YSj. { II. 117 ) also ‘ anvayah ' 
occurs and the question is : Whose issue is meant. The Mit. explains Yij. by connecting 
‘ anvayah ’ with ‘ matuh ApacSrka and 8m. 0. connect it with ,* daughter '. The 
Dayabhaga takes it in the same way as the Hit. does. Hllakantha follows the Mit. and 
the Dayabhaga, Vide notes to Y. M. p. 296. ' Sampradayikaii ’ means ‘ men conversant with 
or following savipradaya ( traditional usage ).’ This refers to the Mit, The rule of . 
dharmas'Sstra was that sons and grandsons ware to pay off the debts of their father and 
mother. Vide Yaj. II, 50. The view ascribed to samptadSyikas is referred to in, 
lladhavrao v. Ambabai 26 Bom. L. B. 1210 at p. 1216. 

2. ‘ Purposeless — No purpose would be served by separately defining adhyagni and 

the other kinds of stfidhana. The words * in the absence of daughters purposeless’ ^ 

are quoted in Manilal Eewadat v. Bat Bewa 17 Bom. 758 at p. 762 ( foot-note ). In 
this case a wife sued her husband at Ahmedabad for maintenance, got a decree for 
maintenance and for arrears and then died. The question was ; who was to be her represen- 
tative in appeal, her daughter or husband, as the money was not technical stridhana. 
Telang 7, elaborately criticized the dicta of West J. in Vijiarangam v. LaJeshuntan 
8 Bom. H. 0. B, ( 0. C. 7, ) 214 at p. 260 and Mr. Mayne’s remarks in his work on Hindu 
Law and showed that both were wrong. Tolang 7. concludes ‘ As regards that property 
which does not olass as woman’s property in tho technical sense the sons and the rest 
take precedence over tho daughters and tho rest' ( p. 768 ) and that ' tho heirs to aittdhand 
proper and stridhana improper are identical, save that as between male and female 
offspring tho latter have a preferential right as regards stridhana proper, while tho former 
have.a similar right as to stridhana improper. ' At p. 766 Tolang 7. remarks that sons 
and the rest ’ means sons, grandsons, great-grandsons and no more. Vida also Bhagirthiba^ v, 
Kakmgtrao 11 Bom. 286 ( F. B. ) at p, 810 for tho significance of * sons and 
the rest. ’ 

;p, 160 (text). 
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pnrporf; ('as bhe texts of Brhaspati and Gautama which contain the term strN 
dhana ) such as ' they should divide the maternal wealth ' ( Manu IX. 192 ) 
have also reference to the same ( viz- technical kinds of stridhana ), since 
there is brevity in assuming that all the texts have one basis ( or origin ).* 
As for the dictum of Ysjuavalkya (II. 117) ‘sons should divide equedly, after 
the death of the parents, the heritage as well as the debts, ' it refers to what 
is acquired hy partition or cutting ( sewing ) and the like and is other than 
the technical kinds ( of stridhana ). Therefore the sons and the rest alone 
should take the mother's wealth other than the technical one, even when 
there are daughters.* 

On failure,* however, of both kinds of issue, Yajnavalkya ( II. 144 ) 
states a special rule with regard to technical stridhana ; 

Her kinsmen ( bandhavah ) (should take it, when she dies without 
issue. 

The same author ( Yaj. II. 145 ) sets forth the succession of kinsmen 
according to the difference in the form of marriage ^ 

The property of a childless woman ( married ) in the four forms begin* 
ning with brahma goes to her husband ; in the remaining ( four forms ) 
it goes to her parents ; if she has given birth ( to children ) it goes to the 
daughters. 

* In default of the husband, ( the person ) nearest to. her in the 
husband’s family takes ( the stridhana ) and in defaidt of the father, ( the 
person ) nearest to her in the father's family takas ( when marriage is in any 

1. * All the texts tea, ' — All texts having the same purport, though some of them may 
not contain the word ttfldhana, should be understood as referring to technical stridhana. 

2. The word's ' As for the dictum dao^ters ' are quoted in Manilal Bewadat 

f. B'air'Bwa 17 Bom. 7S8 at p. 762 ( foot-note ) and the sentence ' therefore the sons 

daughters ’ is quoted in Bhagirthibai y. Kahnujirao 11 Bom. 285 ( F. B. ) at p. 810. 
In Bai Narmada, y. Bhagawantrai 12 Bom. 605 ( a Gujarat case ) it was held that, 
where a woman got in gift from a stranger a house and also some money, her widowed 
daughter-in-law succeeded in preference to her deceased daughter’s daughter. In Jankibai 
Vi Surtdra 14 Bom. 612 ( a case from'Batnagiii where the Hit. is supreme } it was held after 
quoting this passage of the Maynkha that it did not apply and that the daughter would 
succeed in preference to the son where a woman Inherited certain property from her father. 
In Bai Baman y. Jagjivandaa 41 Bom. 618 the passage beginning with ‘ As for the 
dictum &o. ’ is quoted ( at p. 623 ) and it is held that non-technioal stridhana descends 
under the Maynkha to a son in priority to a deceased son’s son. 

3. The whole of the passage from this sentence to the verses of Manu ( IX. 196~197 ) is 
quoted in Mooaa Haji y. Haji Abdul 80 Bom. 197 at pp. 201-202. ‘ 'When she dies without 
issue- ' this means ‘ without daughters, daughter’s daughters or sons, grandsons or 
great-grandsons’; ' in the four forms ’ -eight|forms of marriage were recognised by Manu HI* 
21, Gautama I'V. 4-11, Kaut. p. 161 and Baud Dh. S. 1. 11. 1-9. They are btShma, daiva 
area, prajapatya, asura, gandharya, raksasa and pais'aoa. Manu { III.24 ) and Baudhayana 
say that the first four aro the approved forms for btahmanas, wbiic Gautaqia (IV. 12} says )q 
general that tho first four are approved ones. 

f P. 161 { text . 
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, ■ ' •Hero- ( in this passage ) the absenoe of the daughter and the daughter’s 
daughter is to be understoodi since the son of the body and the daughter’s 
son are entitled to take ( strldhana ) only in default of thenia 

In respect of property given by bandhus ( cognate kindred ) in (MV/ra 
and other ( unapproved ) forms of marriage Katyayana says : 

That which was given ( to a women ) by her bandhua goes on failure 
of the bandhus to her son.^ 

As to B^ulka, however, Gautama ( says ) the sisters s'ulka belongs to 
her full brothers and afterwards to her mother.* 

As to what S'ankha says ‘the s'ulka belong's to the bridegroom himself,' 
that must be understood (to relate) to a woman who dies before (the actual) 
marriage. Here ^fiinvalkya ( II. 146 ) states a special rule 

If she dies ( after betrothal ), the gifts ( given to her ) should be taken 
( by the bridegroom ) after deducting the expenses of both sides 
( therefrom )• 

The meaning is : the husband ( the bridegroom ) may take ( back ) 
if the ( betrothed ) girl dies the s'ulka already given by him to her that 
remains after ( deducting therefrom ) the expenses incurred by himself and 
by her father. Baudh9yana states a special rule as to certain matters : 


Shrimant Shahajirao 'll 'Bom, Hi at p. 123 it was held that the list does not stated! 
Older oi suoaesBion as between the heirs enumerated. In Bai Keasarbai v- Eunaraj SO - 
Bom. 431 ( F. G, ) this text is construed as not laying down- any' order of succession and 
it is said that the list is not exhaustive' and that its true oonstruotion is that it should be 
taken distributively viz. the husbacd's relations will snooeed if the marriage is in an 
approved form and the father's, if in an unapproved form. At p. 444 Bphaspati is quoted 
and at pp. 446-451 three coustructious are discussed. In that case. a co-widow was preferred' 
to husband's brother or his brother's son. 'Vide Sundaram v. Bamsanna .48 Mad. 32 
at p, 36 for a discussion of Brhaspati’s text ( which was held not applioable to a maiden ). 

‘ The son of the body Ac. ' — the auraaa son and daughter’s son are expressly mentioned 
by Brhaspati, but the daughter and daughter's daughter are not mentioned ; yet they are 
to be implied in this passage, as the son himself comes after the daughter and daughter’s 
daughter as an heir to strldhana. 

1. The Biyabhaga, Ylr., Sm. 0. read ‘ goes to her husband ’ and the DSyabhaga says ' 
that this text applies to s'ulka. The Sm, C. takes the words to apply to the strldhana of a - 
woman married in a form other than the five mentioned by Manu ( IX, 196 }. 

2. This sutra is difierently interpreted by difierent writers. The Mit., Sm. C., Far. 
M., Vir, interpret as above. Haradatta ( on Qautama ) says that full brothers take it 
after the mother i. e. the mother takes first, Y. B. follows Haradatta. S'ulka is explained 
by EatySyana above ( 178 ), 

. , » 16? (.text ). • . . . . 
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The weaUh^ of a deceased maiden may be taken equally by her full 
brothers, on failure of them, it belongs to her mother and in default, of 
her, it belongs to the father. 

Those conversant* with traditional usage say that this (teit) relates 
to ornaments and the like presented by the maternal grandfather and the 
like at the time' of betrothal to a girl who dies before ( the actual celebra- 
tion of ) marriage. 


Now ( begins ) tbe treatment of those who are excluded from 
' a share ( or inheritance ). 

IfBj. ( ll. 140 } says : 

An impotent person, a paiiia ( one who is an outcast for some grave 
sin ) and one born of him, a lame man, a mad man, an idiot, a blind mSn 
and one afflicted with an incurable disease are n,ot entitled to a share and 
are to be maintained ( only ).* 


1. This is refairad to in Oatidht Maganlal v. Sai Jaddb 2t Bom. 192 ( F. B, ) 
1 Bom, L. R. S74 where a paterhal grandmother inheriting from her maiden grand- 
daughter was held to have taken the estate absolutely which she could dispose of by will. 
In Jangliibai v. Jetha 32 Bom. 409 the text of Baudhayana is quoted at p. 411 and H ' 
was held that to the wealth of a maiden of the Kamathi class iu Poona hex father’s mother’s 
ststdr was a preferential heir to the maiden’s lUaternal grandmother. In Tukat am Vi Narayan 
3G Bom. 889 ( F. B. ) the father's sister was held to he a preferential heir of a maiden toi 
the male gotraja sapindas of her father five or six degrees removed. The prmciple is that 
the nearest heir of the father is the heir of the maiden. Vide Kamalaba% v. Bhagirthtbat 88 
Kad. 45, Sundaram v. Bamasamxa 43 Mad.>S2, Dwarkanath v. Saratchandra 39 Gal. 319. 

2. ' Those conversant with &o. ’ — This refers to the Mit., ' betrothal ’ -the original 
word is ‘ vSgdSna ' which literally means ' gift by words ’. 

3. Act XII of 1928 abrogates all] grounds of exclusiondrom inheritance except lunacgr 

and idiocy from birth. The act, however, does not apply to those oases which are governed' 
by the Bayabhigo. In numerous reported cases this text of Yaj. and the texts of Manu 
and other sages have been quoted and interpreted, but in view of the recent legislation 
roferxed to above, it is not necessary to go into them in great detail. Besides act XXI of 
1850 { Caste Disabilities Removal Act ] had already abrogated the ancient Hindu Law as 
to loss of rights to property or rights of inheritance by reason of a man’s renouncing his 
religion or by reason of his being deprived of caste for breaches of rules observed by the 
caste in which he was born. Vide Qangaram v. BaUxa P, J. for 1870 p. 31 where the 
V. M. lb referred to ( at p 32 ) as to an outcast. Vide also Murarp v. Parvatibax I Bom. 
177 at pp. 170--18Q ( where both Yaj. and Manu are quoted ). ‘ A patita ’ -Vide Ganqu v. 

Chandrabhagabax 32 Bom. 275 as to a murderer being disqualidcd to inherit to the person 
murdered by him ( at pp 290~291 texts and the Mayukha about wives of murderers ) and 
Kenchava v. Qxrxmallappa 48 Bom. 509 F. C.=«51 I.A, 367 ( where 82 Bom. 275 was distin- 
guished ). Tbe degradation of a daughter on account of incontinence does not put an end 
to her right to inherit the stridhana property of her mother, as held in Angammal vi VexiMta 
26 Mad. 609 ( 612 ) and in liam Pergaah v. Mussammat Dahan Bxbx 3 Patna(152 ( at p. 178 ) 
Jt was held that conversion to Mahomedanism before the succession opened did hot cause 
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Tajjal). ’ ( in Taj. ) means ‘ born of him who is Tpatiia ( an out" 
cast ) ’. Those that become endowed, after partition, with virility and the 
like (the absence of which led to exclusion) by means of medicaments and the 
like, do take a share like ( i> e. on the analogy of ) a son bom after partition^. 
Manu says ( IX. 201 ) : 

The impotent and the outcast ( patita ) are not entitled to a share and 

so are persons born blind and deaf ; also a lunatic, an idiot, one dumb and 

such as are destitute of ( the use of ) a limb ( or sense ).* ‘ NirindriyBh ’ 

loss o{ right by virtue of Act XXI of 1860. Vas. 13. 51 says that the progeny of one who U 
patita becomes patita ( except female children ). ‘ A lame man ’ --In Venkata Sutba Bao v. 
Puruehottam 26 Mad. 133 It was held that lameness which was not congenital could not 
be a bar to the right of Inheritance and a doubt is expressed whether even congenital lame 
ness would be a bar. ‘ A mad man * — In 12 All. 530 it was laid down that the rule 
disqualifying persons as idiots or mad men should be enforced only on the clearest and 
most satisfactory proof and does not disqualify persons who are merely of weak intellect i, e. 
are not up to the average standard of human intelligence. In Murarji v. Parvatibai 1 Bom. 
177 there is an obiter dictum oS Westropp G, 1. that insanity in order to operate as a ground 
of exclusion must be congenital, like blindness but this dictum is dissented from' in Bapuji 
V. Daltu 47 Bom. 707 ; vide also Muthusami v. Meefnammal 43 Mad. 464 where all texts 
and authorities are considered. Insanity whether cumble or incurable excludes from in- 
heritance'; vide 6 All. 509 ( F. B. ). * A blind man ’ — ^In Umabai v. Bham 1 Bom. 557 

it was held that incurable blindness, if not congenital, does not lead to oxolusion. Yho 
same was held by the F, C. in Gunjeshwar v. Durga Praiad 45 Cal. 17 L. B. 44 I. A. 220 
[ at p, 234 the verse of Manu is quoted ). In Pudiava v. Pavanasa 45 Mad. 949 ( F. B. ) 
it was held that blindness must be congenital in order to exclude from inheritance. 

1. This sentence is quoted in 9 Mad. 64 ( F. B. ) at pp. 68 and 74 and in 43 Mad. 4 
( at p. 9 the Mayukha is quoted ). This may apply' to partition, but it cannot apply to 
inheritance. 'When property has once become vested in a person by inheritance owing to 
the oxolusion of another on the ground of mental or bodily defect, it cannot be divested by 
the subsequent removal of the defect. Vide 5 All. 509 ( F. B, ). 

2. This verse of Manu is quoted in 1 Bom. 177 at p. 179 and in Anant v. Bamahai 
1 Bom. 554 ( at p. SSG ), in the former of which ( atp. 186 } ‘ uirindriya ' is explained. 
In 43 Mad. 4 ( at p. 12 ) that word was explained on the analogy of the 'Yedic passage 
' tasmat alriyo nirindriydh ' as moaning ' devoid of sufficient capacity and mental 
strength in the organs of sense. ’ ‘ One dumb ’ — In Bharmappa v* Ujjangauda 46 Bom, 
455 it was held that a person suBeriug from congenital and incurable dumbness was excluded 
from inheritance ( at p. 457 the Mayukha is referred to ]. 'Vide also Savitribai v. Bhaubhat 
29 Bom. L. B. 64 ( at p. 66 Mayulffia is referred to ) and Pratapgavari v, Midshankaf 
26 Bom, L. B. 269 ( where it was heid that dumbness in order to bar must be incurable, 
though not necessarily congenital ). In Nagammal v. Sanharappa 54 Mad. 576 at p. 
685 the learned judges differ from 46 Bom, 456 and hold that where a son is suffering from 
an incurable and virulent form of leprosy, the father can adopt a son. ' Destitute of a limb 
or sense ’ — In Anant v. Baniabai 1 Bom. 554 it is said ( at p. 557 ) that the word 
' nirindriya ’ even in its more extended sense of the loss of a sense organ or limb could 
not be properly applied to leprosy and that leprosy in order to exclude must be of the 
sauious or ulcerous type ( but need not be congenital ), 'Vide as to leprosy Banchod v. 
Ajobbai 9 Bom. L, B. 1149, Bamahai v. Barnabai 48 Bom. 363 F. G. ( s 51 I. A, p.l77) 
and 50 Cal. 604 at p. 608 ( where it is said that the text of Devala quoted by the 'V. M. 
below and that of 'Visnu are the only texts where lepers are expressly excluded ). 

! F. 163 ( text )." 
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( in Manu ) means ' devoid of the sense of smell and the like. ' Narada 
( p- 194 vv. 21-22 ) says : 

One hostile to one’s father, a paiita, an impotent person, one who goes 
to another continent ( from India in a vessel ) : these even though they be 
aurasa ( sons of the body ) should not get a share j how can h^ttraja 
sons ( suffering from these defects ) get a share ? Persons afflicted with 
long-standing and severely painful diseases, persons who are either idiotS) 
insane or lame — these must be maintained by the family, but their sons 
are entitled to a share. 

'ApayBtritah^ ’ according to Madana means ‘one who is excommunicated 
by his kinsmen ' on account of his being guilty of high treason or the like 
by the method of breaking a water-pot or the like] but it is better to take 
the word to mean ‘ one who goes across the sea in a vessel or the like to 
another continent ’ ( than Jambudvipa, India ) for trade ; because contact 
with such a person is prohibited in the Kali age by the text ‘ a twice*born 
person who crosses the ocean in a vessel is not to have intercourse ( with his 
oastemen ) even though he be purified ’ ( by appropriate prayas cittas ) and 
because breaking of a water jar and excommunication are not prescribed in 
the case of high treason. S ankha — Likhita say ‘ inheritance, pinda ( ball 
of rice ) and water are withheld ( lit. cease ) from the apayatriia ( one 
who goes on a sea voyage to a distant land)’. Vasistha says (17.62) 

* those who have betaken to another order of life ( other than the house- 
holder's order ) are excluded from a share This means that the perpe- 
tual student, the forest hermit and the yati ( are excluded^from a share )•’' 


1. tfhere are uumeious readings for this word, suoh as ' apapitrikah ' aupapatikah 

' avapaiitah ’ &o. Vide my notes to V. M. pp. 305--306 for these' and their explanations 
and Dal Singh v. Musammat Dini 32 All. 155 at p. 158 ^hcrc inost of these are discussed. 
Nllakantha is Trrong in saying that breaking of a water jar is not prescribed for high treason, 
Gautama 20. 1-1 does prescribe ‘ ghaiasphota ’ in such a case. Compare Manu < XI- 183.-181 
and 7Sj. III. 295 also. The half versa a twice-born person &c. ’ is quoted by Hemadri 
from the Adityapurana in his list of acts forbidden in the Kali age. Vide p. 101 above about 
secondary sons being forbidden in the Kali age. There is a sharp conflict about the mean- 
ing of ' ‘ nauyatuh ' which, according to strict rules of grammar, would mean ' who habit- 
ually crosses the sea in a vessel ’ ( and not one who makes a casual voyage ). Vide my notes 
to y. M. p. 306. The verse of l^arada ‘ persons afflicted &o, ' is quoted in 1 Bom. 177 at 
p. 182. 

2. An ordinary student (called upaiarvSpa) inteads to become a householder and 
so he is not excluded. ‘ Yati ' means a sannyasin, an ascetic who has given up worldly ties. 
In Somasundaram v. Vaithilinga 10 Mad. 846 it was held that the texts as to disinheri- 
tanoe applicable to yatii or aannydai^s did not apply to a s'udra ascetic unless a usage 
to that effect was established. Vide also 16 All. 616, 39 Bom. 168 at p, 171, 62 All. 789, 
In 51 Mad. 576 at p. 581 reliance is placed on the Mayukha which quotes S'ahkha-ljikhita 
that the heritable right of him who has been formally degraded ( apapairita is the reading 
agoepted ) and his oompetenee to offer oblations of food and libations of wa^i ai^ extinot. ’ 

y. X. 26 
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EStyayana says : 

The son of a woman married in the wrong order and one who is bom 
of a man of the same gotra ( as the man's wife ) and one who is an 
apostate from the order of asoetics— these never obtain the inheritance. 

’‘‘‘Sagotrat* (in EStyayana) means ‘ one bom from a woman married by 
one who has the same gotra as her ( i.e. as her father’s ). ' ' Akramodbasatah ’ 
means according to some kaetraja or IcSniTia son and the like, but it is more 
proper to say that when a younger daughter gets married while her elder 
sister is still unmarried, they both are then designated by the word ‘ akra- 
modtu* The same author ( EStyayana ) declares that if he ( the son of an 
ahramoihd ) be of the same class ( vaviM ) as his father's, he was entitled 
to a share : 

The son of a woman married in the wrong order takes the inheritance 
when he belongs to the same class as his father ; and so does a son bom 
of a woman who is not of the same class ( as her husband ) but who is 
married in the proper order.* 

A son born of a woman who is married in the reverse order is not 
entitled to a share though he be procreated by the husband himself.* And so 
the same author ( i. e. ^tySyana ) says : 

The son of a woman married in the reverse order ( of classes ) is not 
entitled to inherit ( to his father )• It is the opinion ( of sages ) that 
food and raiment should be given ( to such a son ) till his end by his 
kinsmen. 

When there are other sons endowed with good qualities, Manu 
( IX. 214 ) declares that the vicious son is not entitled to a share ( of the 
inheritance ) ; 

All those brothers who are addicted to vicious acts are not entitled 
to the estate.* 


1. Vide my notes to V. H. pp. SOT^'-SOS and Eat. verse BOS for the several explanations 
oi this verse. A younger brother or sister marrying boiore an older one vras guilty of the sin 
of ' parivedana tfhe younger one so marrying was called parivettf and the elder one so 
passed over was called ' pariritta ‘ or ‘ parivlnna ’. These two as well as the giver of the 
girl and the priest incurred grave sin. Vide Baud. Dh. 8. II. 1. 89 and Manu III. 172. 
There is another meaning of ‘ akramodha In ancient times a person was first to marry 
a girl of his own caste and then he could marry another of a caste lower than his own 
( Manu III. 12 ). But if a brahmana married first a ksatriya girl and then a brShmapa 
girl, both became ‘ akramodha 

2. Eor explanation of k^etfoja and kanina vido p, 103 above. 

3. The last half may be illustrated as follows =' — if a k^triya first married a girl of 
his own class and then married a vais'ya girl, the son of the latter would take a share, as 
he would be born of a woman married in the proper order, though his mother is of different 
class from her husband’s. Vido Yaj, II. 125. 

i. If a ksatriya married a brahmana girl and had a son from her, this would be the 
son of a pratitoma union and so he would not be entitled to Inherit to his kpatiiya father* 

6. Compare Qantama 28. 88 and Ap. Dh, B. II, 6. 14. 14—16, 

* P. 164 ( text ). 
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Bfhaspaiii ( p, 376 tt> 42-13 ) says : 

Though born of a woman equal in olass ( to her huaband ) a BO& 
destitute of good qualities does not deserve the paternal wealth ; it is 
ordained that it ( paternal wealth ) belongs to those ( sons ) who are 
learned in the Vedas and who offer pin'ias to the deceased. A son 
rescues his father from highest and lowest debts ; hence no purpose ( use ) 
is served by a son who is the reverse of this.^ 

These persons excluded from a share ( or inheritance ) must be maintained 
during their life fay those who take the inheritance J since Manu ( IZ, 
202 ) says : 

But it is just that the wise should give, according to their ability, 
food and raiment till the end ( of their lives ) even to all ( who are 
excluded ) ; for he who does not give ( these ) would become patUa 
( sinful and outcast ). 

Atyantam ’ ( in Manu ) means ' as long as they ( excluded ones ) live '• And 
to the same effect is the text of Yajfiavalkya (ll. 140) cited already ‘ they are 
not entitled to a share and are to be maintained But those who have 
betaken themselves to another order ( other than that of householder )> 
those who are outcasts and the sons of outcasts are not entitled to be main* 
tained* And to the same effect is Vasistha ( 17. 52-54 ) ' persons who 
have entered into another order ( fis'rama ) are not entitled to a share ; 
and so are not entitled the impotent, the lunatic and the paMa ( out- 
cast ) ; maintenance ( must be given ) to the impotent and the lunatic.' 
Here the express mention of two as regards maintenance serves to exclude 
the other two.* Devala says: 

*When the father is dead, the impotent, the leper, the lunatic, the 
idioti the blind, an outcast and his offspring, a person wearing a heretical 
sect mark — these are not entitled to a share of the heritage ; to these. 


1. Mandlik transIaieB ' a son lelieves his father from cieditois and debtors '. But this 
is doubtful. No ancient writer, so far as I know, gives credit to a son as the saviour of 
his father from the latter's debtors. Manu IX. 138 says that the son saves the father 
from the hell called 'put'. The higher debts are those that are owed to the gods, manes 
and sages ( as said in the Taittirlyasamhita YI. S. 10. 6 ) and the lower debts are the 
debts owed to creditors. The Aitareya-brahmana ( VII. IS ) says that when a man sees a 
son born to him he pays baok a debt. 

2. Vasistha mentions four, vis. ‘ Ss'ramintaragata ' kllba ' unmatta ’ and ‘ patita ' 
as ' anams'a ’ and allows maintenance only to the impotent and the lunatic. This means 
that ‘ as'ramSntargata ’ and * patita ’ are not entitled even to maintenanee. As to ' pari- 
saifakhya ’ vide p. 106 ii 2 above. 

8. This text of Devala is quoted in I'Bom, 177 at p. 183. ' When the father is dead ' 

— this is only illustrative. Even when the father is living and he makes a partition 
during his lifetime or sons come to a partition during his lifetime, the persons enumerated 
would be excluded. 

* P, 165 ( text ). 
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except the outcast, boiled>rice (i. e. food) and raiment are to be given. . 

* Lingi ' ( in Dcvala ) means ' one who wears a forbidden sign BandhSyana 
Bays ( 11. 2. 38’41 ) : ‘ They ( coheirs ) should support with food and clothes 
those who are beyond ( i. e. incapable of ) transacting business and those 
who are blind, idiots, one impotent, one addicted to^ vice, one afflicted with 
disease and those that engage in prohibited actions, except the pntita and 
his issue.’* Mad ana and others say that one who is an apostate from the 
order of asceticism and his sons also are not to be maintained. 

The sons, *however, of those excluded from a share ( or inheritance ),, 
if they are blameless ( free from defect dtc, ), do get a share, broause 
Visnu ( 15. 34-38 ) says ‘ the aurata { legitimate ) sons of these alone 
are entitled to take a share, but the sons of the patita born after the 
commission of the sinful act ( which causes the bar of the exclusion ) do 
not ( take a share ) and so also those who are born of women of higher 
caste ( than their husband's ) do not take a share nor do the sons ( of 
these latter ) take a share even in the wealth of their paternal grandfather* 
and because Yajnavalkya ( II. 141 ) says ' the aurasa ( legitimate ) and 
ksetraja sons of these, if free from blame, are entitled to a share'. 

*Yainavalkya states (II. 141-142) a special rule concerning the daughters 
and wives of these ( excluded persona ): 

1. The Dayabhaga and Vir. explain lidgi ’ as ‘ pravrajita ’ ( the sannyasin ) ; the 
explanation of Nilakantha is supported by Medhatithi’s comment on Manu IV. 30. 

2. The text of Baudhayana is quoted ini Bom. 177 at p.l83. ' Atitavyavaharan ’ 
may also moan ‘ those who transgress the ordinary rules of conduct ’. 

3. Tu Bapuji v. Pcmduranga 6 Bom. G16 it is said at p. 621 ' Admittedly not oca 
of tho books referred to lays down anything with respect to the rights of inheiitanoe of 
after-born qualified sons of excluded persons where an estate has already vested in a member 
of the family by right of survivorship In Krishna v. Sami 9 Mad. 64 ( P. B. ) it was 
held that the sons of a deaf and dumb member of an undivided Hindu family are entitled 
to a share in the lifetime of their father, notwithstanding the fact that they were born 
after the death of their grandfather. Vide Taman v. Krishnaji 21 Bom. L. B. 427 for 
the adopted son of a patita succeeding to his father’s separate property though tho adoption 
took place after the father became patita. Tide Pawadeioa v. Ymkatesh 32 Bom. 456. 

4. Tho force of ' api ’ in ‘ paitSmahepyartho ' is as follows. The general rule is 
stated to be that the blameless sons of those excluded take a share; an exception to 
this is the son of a patita born after tho man became patita and there is a further except- 
ion ; wo saw above from Katyayana’s text that tho son of a praiiloma union does not 
inherit to his father ; tho blameless son of the son of a pratiloma union would not succeed 
to tho wealth of his grandfather i. e. of him who married a woman of a higher caste than 
his own. 

5. The impotent particularly may have a ksetraja son. Vide Manu IX. 203. The 
Mit. says that the express mention of aurasa and ksetraja shows that other kinds of sons 
( of those excluded from inheritance ] are not entitled to a share or to inherit. The Sm. 
0. says that as ksetraja is forbidden in the Eali age the text of Yaj. applies only to the 
Dvapara age. 

* P. 166 ( text ) 
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The daughters of these ( excluded persons ) shonld be maintained 
' till they are married and their sonless wives leading a virtuous life 
- should also be maintained; but the unohaste ones should be expelled 
J and so also those who are hostile- 

According to Madana and others in the case of unchastity, they ( the 
wives of excluded persons ) should be expelled and not fed ; when they 
are hostile they should be ( only ) expelled but maintenance must be 
given to them.^ 

( Here ) ends the ( section on ) partition of heritage. 


Now begins (the section on) recovery of debts. ^ 

'Hereon B^haspati ( p. 319 v. 1 ) states the procedure to be followed 
by the creditor in lending money • 

A creditor shoud always advance a loan after securing a pledge of 
adequate value or a hypothecation or substantial sureties or have it 
consigned to writing or before witnesses.^ 

‘Bandha’ means a restrictive agreement ( by the debtor) in the 
form ' so long as the debt due to you is not discharged, I shall not enter 
into a transaction of gift, sale or mortgage of this house, field or other thing.* 
Lagnaka ' means * a surety ’• The same author ( Br. p. 320 v- 2 ) says ; 

*Sinoe it ( loan ) is recovered without any qualm four times or eight 
times ( as much ) from a -wretched man who is sinking ( distressed ), 
it is therefore known as kuiida ( usury ).* 


1. The Mit. says that merely because they are hostile they should 'not be deprived 
of maintenance if they are chaste. The Y. B. remarks that ' pratikula ' does not mean 
' quarrelsome ’ but connotes hostility ( such as attempt to poison &o , ). Vide Vaht v. 
Qanga 7 Bom. 81 at p. 88 where the verse of Harlta together with the comment of May&kha 
is quoted and also Ilata SkavitH v. Ilata Narayanan 1 Had. E. G. B. 372 where the 
Eayukha is quoted in a note. 

2. There are, according to ESrada, seven heads to be discussed under the title of 
' recovery of debts two from creditor's point of view ( viz. the method of lending and the 
manner of recovering ] and five from the debtor’s point of view ( viz. what debts must be 
paid, what debts need not be paid, who is liable to pay 'debts, at what time, and in what 
manner ). 

3. Vide notes to Y, M. pp. 318—319 for the various definitions of adhi and bandha. 

The two words are often used as synonyms, Brhaspati himself defines ‘ adhi ’ as bandha 
later on ( under ‘ pledge ' ). ‘ Adhi ’ is here distinguished from ' bandha ' and means 

‘ a pledge or mortgage with possession ’ while * bandha ' seems to be a simple mortgage 
or hypothecation, where the creditor is not ^ven possession and the thing remains in the 
possession of the debtor or a common friend. YideiMit. on Yaj. II, 59. 

i , ' This gives an etymology of j ‘ kusida ' from ' ku ' { bad ) and ' sida 

• P. 167 ( text ) 
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KStySyana says I 

That rate of interest which the debtor promised in addition ( to the 
rate allowed by »'d»tra ) and whUh was promised in a time of diffl* 
onlty ( or distress ) must always be given i it is termed karitS ; that 
is known as t'ikhd-vrddhi ( interest growing like the top-knot of hair 
on the head ) when ( the debtor ) pays ( interest ) every time. * 

‘ Frati^am ' ( in Eat. ) means ' from day to day, from month to 
month and from year to year'* Yajnavalkya ( II. 37 ) says : 

An eightieth part ( of the principal ) is the interest every month 
when ( a loan is advanced ) on a pledge ; otherwise ( when money is 
lent without a pledge ) interest may be two, three, four or five percent 
(every month) in the order of the (four) classes (brahmana, ksatriya Ac.).* 

' Anyatha ' ( in Yaji ) means ' when there is no pledge*. VySsa says .* 

Monthly interest is declared to be an eightieth part ( of the principal ) 
when there is a pledge, sixtieth part when there is a surety (.but no 
pledge ) and two per cent when there is no pledge nor surety. 

YSjnavalkya ( II. 38 )'saya: 

( Borrowers ) who travel through forest ( for trade Ac. ) should pay 
ten per cent and those who travel by sea twenty per oent ( per month ). 

' Dadyuh ' is tc be understood as connected ( with this verse ) from 
the following clause ( in Yaj. ) : 

All of whatever class should pay the interest stipulated by themselves* 
ViSnu ( Dh. S. VI, 40. ) says r 

He, who, having taken a loan of whatever kind with the promise ' I 
shall return an equal amount tomorrow' does not afterwards return 
it through greed, would have to pay interest from that day. ^ 

EatySyana declares when interest can be charged on a loan ( of an 
article for use ); 


1. Interest is either krta ( agreed npon between the parties ) or akrta { not so 
agreed). According to G-autama'XII. 31— 32 and Br p. 33 =vt. 5-11, krta is of six kinds, 
hSyikS, kilikS, cakravrddhi, kariti, s'ikhivrddi and bhogalabha ( Qautama calls his sixth 
variety adhibhoga ). Mann YIII. 153 and HSr. ( p. 66 vv, 102-104 ) mention the first four 
out of the above six. Vide notes to T. M. pp. 313-314 for the explanation of all the six. 

2. As the eightieth part was to be ^ven every month, the interest comes to IS 
per oent per annum. When there was no pledge, a brahmana debtor had to give 24 pec 
oent per annum, a kwtiiya 36 per cent per annum and so on. Mann YIII. 140 
ascribes the rule about eightieth part to Yasistha. Yide Mann YIII. 142 which pre- 
scribes two, three, four and five per cent just as Yaj. does. 

3. These and the following verses contain oases where no interest is originally sti- 
pulated, but where the law allowed interest to be charged in certain ciroumstanpeg, 

•P, 168 (text) 
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11. p. 108 11. 18-84 

When person takes a loan for nse ( yaoitaka ) and goes to an- 
other country without returning it, that loan begins to carry interst 
after a year ( from the date of loan ). He who after borrowing money 
goes to another country without returning it even though he be re- 
quested ( to repay ), that loan carries interest after three months 
( from demand ). When a person does not return ( a loan ) at any 
time even though he be in the country and even when he is requested 
to return it, ( the king ) should make him pay interest from that day 
(i. e. day of demand) though none was stipulatod and though he is unwill- 
ing to pay. 

Nirada ( p. 68 v. 108 ) says : 

There shall be no interest in any case where things are lent throng 
friendshipi in the absence of a stipulation ( to that effect ) but even 
when there is no stipulation such a loan carries interest after half 
a year. 

KityByana says 

What^ has been lent through friendship carries no interest as long 
as it is not demanded back ; but if it be not returned even though it 
is demanded back, it bears interest at ( the rate of ) five percent ( per 
month ). If* a man, after buying a marketable commodity, goes to 
another country without paying the price, that money ( price ) will 
earn interest after three rtus ( i. e. after six months )>* A deposit, the 
balance of interest, purcbase and sale— these bear interest at five percent 
( per month ) if they are not returned ( or paid ) when demand is made. 

Kirada ( p. 33 v. 36 ) says : 

The price of a commodity ( sold ), wages, deposit, a fine that is or- 
dained ( inflicted ), a promised gift without consideratiou, a stake won 
in gambling by means of dice-these do not carry interest without an 
express agreement.* 


1. Vide notes to KStySyana Vv, 602-S04. l!he first verse of Kit. applies when the 
lender makes no request for return, the second where he makes a request. The three 
Verses are quoted in Bdundanapptt y, Shtvbcudwtt 81 Bom. 3S4 at pp. 861—862. 

2. This verse is referred to in 81 Bom. 854 at p. 861 and it is said ( at p. 864 ) that 
it was an incident annexed to every contract of debt by the Hindu law that interest 
though not stipulated for should run on it in the event of non-payment after demand 
from the date of such demand. 

8. This applies Where there is no demand for the money. 

4. ' Purchase and sale ' —If a chattel is purchased and the purchase money Is not 
paid even though demanded, this verse would apply land interest would run from the 
date of demand, 

6, ‘ A promised gilt ’ — a gift to dancers or bards is celled vrtha dana. This Verse 
Is apparently in conflict with Kstyiy ana's verse ' a deposit ’ Ac, so far as deposit and 
the price of goods are concerned. But Karada's verse applies where there is no demand 
and KBtyCyana’s verse applies where there is* a demand. 

; V, 169 (text) 
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‘Skaika’ ( in Narada ) means ‘relating to playing with dice' J ‘ aviva- 
kgitah’ means ‘ not specially agreed npon’. Tajnavalkya ( II. 44 ) says : . 

If ( a creditor ) does not receive back his own money given a 
loan when it is tendered ( by the debtor ) it carries no interest f^om 
that ( day ) if it be deposited with a third person* 

Brhaspati ( p. 322 v. 33 ) says: 

On gold ( and silver ) the interest ( allowed by s'astra ) is as much 
as ( to make the debt ) double j on clothes and the baser metals treble ; 
on grain, quadruple ; so also on vegetable products, beasts of burden 
and wool ( or hair ). 

‘ S^adah’ ( in Brhaspati ) means ‘ flowers, roots, fruits and the 
like ’ ; ‘vahyah’ means ‘buUocks and the like', 'Lavah' means the wool 
of sheep and hair of camari deer and the like. *As to what Manu 
( YIII. 151 ) says ‘ interest on grain, vegetable products, beasts of 
burden and on hair does not exceed five times ( the principal )', its purport 
is to prohibit taking six times as much ( as the principal ) or more. 
EBtyayana says : 

The interest stops at double ( the principal ) in the case of jewels, 
pearls, corals, gold and silver and in the case of fruits, silken cloth 
and wool. 

' Kaijam ' ( in Kat. ) means produced from a kita ( insect ), such as 
the cloth called pa(^, a duklla and tasari ( which are several varieties of 
silk cloth )■ Vasistba says : 

Interest on copper, iron, bell-metal, brass, tin and lead is threefold if the 
debt be of long standing. 

Vyasa says; 

( Maximum ) interest in the case of vegetables, cotton and seeds is 
declared to be six-fold. 

Kat^yana says ; 

h'or aU sorts of oils, for liquors and ghee, the ( maximum recoverable 
with ) interest should be known as eightfold and also in the case of raw 
sugar and salt- 

Visnu ( Dh. S. VI. 11-15 ) says : ‘ In the case of gold, (the maximum 

fecoverahle with ) interest is two-fold, on cloth treble, on grain quadruple. 
On fluids eight-fold, in the case of female slaves and beasts, tho offspring ( is 
the interest ) ‘ Mowers, roots and fruits and what is sold by ( being 

weighed in a ) balance—in these ( the increase by interest ) is eight— fold 
( these are Vasisjha II. 46-47 ). Narada { p. 67* 105 ) says : 


1, Oompare Gautama XII.83 with Manu YIII. 151. Yaj. 11.39 agrees with Bihaspati. 
£*01 various explanations of the text of Manu vide noles to V. M. p. 317. 

2. It is possible to take ' stilpas'unam ' to mean ‘ female beasts ' ( such as a she-' 
buffalo )t 

* P. 170 (text). 
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This* is declared to be the universal ( all-embracing ) rule as to 
interest on loans; but the established usage of each country may be 
different and may prevail according to the nature of the debt.^ 

‘ Sarvabhaumalh ’ means ‘ universal These rules about ( the maxi- 
mum recoverable ) being double and the like ( of the principal ) hold good 
only vrhen there is a single transaction. But if a fresh transaction be made 
at a different time ( from the original date ) or with a different person 
( from the original debtor ) or by deductions or additions to the debt akeady 
due, then the ( maximum recoverable ) may be more than the highest 
interest ( allowed by the B''astra at one time )} And so also Manu ( YIIL 
151 ) says : 

Interest in money-lending business does not go beyond double, when 


1. This vane and the following paesage of the Hayuhha aie quoted in 24 Bom. SOS 
at p. 308. 

2. The sages aio not agreed as to the rate of interest on various articles and so 
NSrada observes that there are local usages. But all are agreed as to gold and silver 
or money that the interest recoverable at one time in a lump 'oannot exceed the principal. 
This is oallcd the rule of davidupat. The principal text is that of Mann ( VIII. 161 } 
which is similar to Oautama XII.26. Hllakaptha very laconically puts several propositions 
about this rule. The principal rules about dSmdupat laid down by the Hit. and the 
Hayukha are four. They are : ( I ) if money is lent only once to a man and intorost is 
recovered only once in a lump then the maximum amount recoverable ( together with 
interest ) at one time cannot be more than double the sum lent, whatever the rate of inter- 
est may bo and whatever the length of time may be ; ( II ) if interest is received every 
month or every year and not in a lump at one time, then the total interest received 
may be so much that the creditor may have recovered more than double the sum lent ; 
( III ) if after the interest has accumulated for some time, there is a fresh agreement 
( prayogantara) with the same debtor wheroby tho sum lent together with interest duo 
is taken as the principal and fresh interest is agreed to be paid on the sum so arrived at, 
then tho total recoverable after this second agreement may exceed more than double tho 
sum originally lent (this is hdldntarey.a prayogantare of tho Hayukha} ; (I V> if after the sum 
due to the creditor haa become double of the sum leut, the creditor accepts another man 
as tho debtor ( who takes the liability upon himself ), then the creditor may recover from 
the substituted debtor after tho lapse of years a sum which may be more than double tho 
sum originally lent by the creditor ( thisjs 'pvru 9 dntarepa prayogantarg ' of the Mayukha ). 
It is not necessary in cases falling under the third rule that the whole sum due ( principal 
and interest ) should be capitalized and again put to interest ; it may be that tho creditor 
makes a deduction ( reka ] from the sum due by way of concession or he may make an 
addition ( seka ) by a further cash payment and then put the whole to interest ( this is 
‘ (atraiva rgkaagkadina va prayogantarg’ of tho Hayukha ), Vide tho Hit, on Yaj. II. 39, 
There are numerous oases explaining the limits of the rule of damdupat. Vide 1 Bom. 73, 
3 Bom, 181, 20 Bom, 721 ( F. B. }, 1 Bom, Ij> B. 561 ( at p, 565 three propositions are sum* 
marised ), 36 Bom. 199, 21 Bom. L. B, 419 and notes on Eat. vv. 510—512, Under the 
Deccan Agriculturists’ relief Act ( XVII of 1879 ) the benefit of the rule of ddmdtipat it 
given even to non-Hindu debtors, if they, are agriculturists, 

• P. 171 ( text ) 

V. V. 36 
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it is but only once cslcnlated.^ 

Yijnanes'vara and others who are conversant with traditions say that 
in one transaction of money-lending, if interest is received at various times, 
more than the highest interest ( allowed by the s'astra at one time ) may be 
recovered ( in the aggregate ). 

Now tho rales aboot pledge. 

Brhaspati ( p. 322 v- 17 ) says : 

A.dhi is known as a pledge and is declared to be divisible into 
four varieties, viz- movable, immovable, for custody ( only ) and for 
use.* 

Narada ( p. 72 v* 124 ) says *. 

An adhi ( pledge ) is that which is kept with ( a creditor ) with 
power ( to him over it ) ; it is known to be of two kinds, viz. one to be 
redeemed at or within a fixed time, ( the other ) to be retained till the 
debt is paid off.* 

HSrita says ; 

A pledge must be preserved in the same state in which it was deposited 
( with the creditor ) ; otherwise the ( pawnee ) loses his interest and if 
there be damage to or loss of the pledge, the principal is lost. 

* ' Vyatikramah ’ means ‘ loss of the pledge Yajnavalkya( 11. 
69 ) says : 

If a pledge that is to be kept in custody only were used ( by the 
creditor ) he shall receive no interest! so also if a pledge that is to be 
used be damaged. 

‘ Hapite ’ means ‘ reduced to a statejn which it is unfit for use ’• 
Katyayana says; 

( The creditor ) who would make the pledge work against the latter's 
will and without the consent ( of the pledgor ) shall bo mode to pay ( the 
price of ) the fruits of labour ( to the pledgor ) or he would not get his 
interest.^ 


1. There ie another reading ‘ eakfdShrta ' ( when recovered at ono time and not by 
driblets every day or month ). This verse oi Menu is quoted in Dagdma v. Samchandra 
iO Bom. 611 at p. 613 and it is held that arrears of interest recoverable at any one time 
aro limited by the principal remaining due at that time. The words of the MayQkha ‘ eka- 
ptayoge Ac. ' constitute the second rule mentioned above. 

8. ‘ (lopya ' moans ‘ to be kept in one’s custody ’ without being used or enjoyed. 
The fourfold division is overlapping and not logical. The pledge of a movable may be ‘gopya’ 
or ‘ bhogya' as well. Naiada’s division given in the following verso is much better, 

8. ITarada divides each of these, into * gopya ’ and ' bhogya ’ and these two again 
may be subdivided into immovable and movable. 

d. This verse refers to slaves pledged by way of gopySdhi. Compare Manu Vlll. 141 
and ISO, EauJ, ( tesrt p. 1T9 and tr. p. 387 ) and Xaj, IL 69 ( first half ). 
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' Karma kSrayefi ’ ( in ) means ' he shall employ ' ] ' harma* 

phalam ’ means ' the rent or wages ’• Yainavalkya ( II. 59 ) says : 

A pledge damaged or destroyed, except by the act of God or king, must 
be restored ( by the pawnee 

' Na^tah ’ means ‘ has undergone deterioration Such a pledge must 
be restored after bringing it to its former condition- Brhaspati says : 

When a pledge has become worthless by being used, there is loss of 
principal ( to the pawnee ). 

Vyasa declares in the case of a pledge being destroyed that its price 
must be paid > 

If through the fault of the reoeiver ( i* e. pawnee ) a pledge of gold 
and the like be lost, the creditor, on recovering the principal together 
with interest, should pay the price ( of the article pledged ). 

Narada ( p- 73 v- 126 ) says ; 

If ( the pledge ) be destroyed except by the act of god or king, there 
is loss of the principal ( to the creditor ). 

Manu ( VIII- 144) says ; 

He ( the creditor ) should satisfy the pawnor by paying the price ; 
otherwise he would be a thief of the pawn-* 

B;-haspati ( p. 323 v- 21 ) says : 

If a pledge be destroyed by the act of God or king, the debtor should 
deliver another pledge or he should pay the loan with interest. 

* Vyasa says : 

If the pledge be destroyed by the act of God or the king no blame 
attaches in any case to the creditor ( or pledgee )- 
KStyayana says : 

If the thing pledged were to fall ( deteriorate ) or were to be destroyed 
without any fault of the creditor ( the pledgee ) the debtor should be 
made to give another pledge ( of equal value ) and he would not be free 
from the debt- 

YBjnavalkya ( IL 60 ) also says : 

A pledge becomes complete ( valid ) by acceptance ( or possession ) of 
the thing pledged if a pledge becomes worthless, even though proper 


1. Compare sea- 163 of the Indian Contract Act about loss, deetruotlon or 
deterioration. 

3. This ie the same as Narada p. 78 v. 137. According to Kullnka this refers to a case 
where the pledge is deteriorated by use ; then the pledgee must give as much money as will 
be required to restore the pledge to its former state. According to AsahSya the pawnee 
must satisfy the pawnor by returning to him the profit made by using the pledge. 

3. Possession is necessary in the case of a pledge (whether ‘ gopya ’ or ‘bhogya’) 
to give it validity against subsequent dealings with the thing pledged, the rule being that 
in the case of a pledge, gift or sale a prior transaction prevails over a later one ( provided the 

* P. 178 ( text ), 
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care be taken, another pledge must be kept ( with the pawnee ) or the 
creditor ( pawnee ) must receive his money. 

Narada ( p. 77 v- 139 ) says : 

An ‘ adhi ’ is declared to be of two kinds, movable and immovable I 
both are complete ( or valid ) if there is actual possession ( or enjoyment ) 
and not otherwise ( i. e* if there be no possession, but mere witnesses or 
document)' 

Vasistha also says : 

When* there are several documents of pledge executed at the same 
time, the pledge to him is stronger who gets possession first. 

The same author says : 

If two ( creditors ) should come on the same day with the desire to 
take possession, in such a case the pledge must be divided and enjoyed 
equally by them ; this is the settled rule. 

'"’Eatyayana says : 

If ( a debtor ) were to make a pledge of the same thing to two persons, 
what would happen to him is that the prior transaction of the two should 
be accepted ( as enforceable or valid ) and the person ( debtor ) who 
made the two pledges would be liable to the fine prescribed for a thief.* 
Yajnavalkya ( II. 58 ) says ; 

A pledge is lost ( i. e. forfeited to creditor ) if it is not redeemned 
before the debt has become double ( with interest ). A pledge with a 
fixed date ( for redemption ) is lost on the expiry of the time ( fixed ) ; 
but a pledge the fruits ( or income ) of which are to be enjoyed ( by the 
pawnee ) is not lost ( to the pawner ). 

Brhaspati { p. 324 v. 27 ) says : 

When the money lent ( lit. gold) has become double ( with interest ) or 
when the period fixed has expired in the case of a pledge ( delivered ) for 
a fixed period, the creditor becomes the owner of the thing pledged, after 
having waited for a fortnight-* 


prior one is completo). In the case of gopyadhi, the bhoga consists in the custody of the thing 
though there may be no actual use. The verse of Nirada that lollo'ns is quoted in 2 Bom. 
299 at p. 308, 

1. Compare Vimndharmasutra v. 184 which says that possession is the determining 
factor in a case of dispute between two pawnees. 

2. For the words ‘ tarn prati ;ad bhavet ’ some books rend ' ka pratipad bhavet ’, 
which is a better reading and means,' what should be the decision ’ or ‘ what should be the 
first ( i, e. acceptable ) transaction. ’ Vide Yisnudharmasutra ( v.181-183 ) which prescribos 
punishment for such a debtor in the case of mortgages of land. 

3. This verse is ascribed to YySsa by several writers. It prescribes two points of 
timo when the pawneo becomes the owner viz. when the principal has become double 
with interest and when the time stipulated .has passed. But it allows a period of grace 
viz. a fortnight before the pledge becomes liable to be forfeited to the creditor. 

• P. 174 ( text ). 
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VySsa says : 

A pledge for custody only may, when the principal has become doublo 
( with interest ) and in the case of a pledge for a fixed period when the 
time fixed has expired, be appropriated to his use ( by the creditor ) 
after informing the family of the debtor.* 

Brhaspati ( p. 325 v> 29 ) says : 

When the money ( lent ) has been doubled ( with interest ) and the 
debtor is either dead or not heard of ( for a long time ) ( the creditor ) 
may catch hold of the debtor's chattel ( pledged ) and may sell it before 
witnesses. 

Yajnavalkya ( II. 61 ) says ; 

In the case of ( a debt ) contracted on the pledge of eariira ( the 
king ) should cause the debtor to pay the loan together with interest and 
he should cause to be paid double ( the amount ) when money has been 
lent with an undertaking ( to the effect that double the meney only will 
be paid ).* 

*When ( a borrower ) from his confidence in the creditor deposits with 
him for ( securing ) a small amount a very valuable chattel or when ( a 
lender ) from his confidence in the debtor keeps with himself ( as a security ) 
for considerable money a pledge of extremely small value, it is said to be a 
eariira pledge. Or oevritra may mean the merit derived from ablutions in 
the Ganges and the like and eariira~kindhaka means a transaction where 
such merit is pledged. Both these kinds of eariira pledges are not for- 
feited to the creditor, even though the sum lent has become double ( with 
interest ) i- e. it is the money that has to be paid though it has become 
double and there is no forfeiture of the pledge. A pledge that is made with 
satyanJeSra is not forfeited even though the loan has become double ( with 
interest ). The same author ( Yajnavalkya II. 62-63 ) says : 

The pledge shall be returned to the ( debtor ) when he comes ( to 
redeem it ) ; otherwise he ( the creditor ) would be ( deemed ) a thief. 
If the lender is not present ( i. e. is dead or gone abroad ) the debtor 
may get back his pledge after keeping the money ( due to the creditor ) 


1. This is asoiibed to Brhaspati by Apaiirka. 

3. This voise states exceptions to the role contained in Yaj. II. 58. Zhe MaySkha 
follows the Mit. in giving two meanings of ' caiitra-bandhaka Zhe Hit. gives two 
meanings of ‘ satyankaiakrtam ’. When at the time of making the pledge the debtor 
expressly stipulates that there would be no forfeiture of the pledge but that he would pay- 
only doublo the amount lent then there is no forfeiture. Zhis is the first meaning and 
the Maynkha seems to have acoepted this. Zhe other meaning is not restricted to pledges 
alone. If a man makes a contract of sale or purchase he may give a chattel like a ring as 
an earnest ( satyaAkara ). If the sale goes oS through the default of the man who gave the 
earnest, then he forfeits the earnest; but if the sale goes oS through the default of the other 
party to the contract then the party guilty of breach had to pay double the price of the 
earnest to the man who delivered the earnest. Vide notes to Yi M. p. 325, 
r P. 1.76 ( text S 
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with some other person in the family ( of the creditor ), or its price at 
the time being appraised ( by arbitrators ) it should remain with the 
creditor, but interest shall cease. 

The meaning is : When the creditor is not present the pledge should'be taken 
back after paying the debt with interest into the hands of some one else in 
the creditor's family ; but if he ( debtor ) desires to pay the debt by selling 
the pledge its price at that time should be ascertained and the pledge may 
be kept ( with the creditor ) but without interest (from that date). Brhaspati 
( p. 324 V- 23 ) says : 

When a field or other property has been enjoyed ( by the creditor ) 
and from that property large income has accrued, the debtor shall recover 
his pledge if the principal and interest has been covered thereby ( i. e. by 
the income received ).^ 
yajnavalkya ( II. 64 ) says : 

When a debt has become double ( by interest ) and 'then a pledge is 
made ( to secure it ) then the pledge shall be returned after double the 
principal has been recovered from the profits thereof.* 


Now ( begini the discourse on ) sureties. 

YSj. ( II. 53 ) declares that a surety is of three kinds.* 

Suretyship is ordained for appearance, for assurance ( or trust ) and 
for payment. 

Pratyayah ' ( in Taj. ) means the inspiring of confidence by saying 
' this man is honest '. But Brhaspati ( p. 327 v. 40 ) mentions four kinds 
( of sureties ). 

One says, ‘ I shall produce the man ' ; the other ( second ) says ‘ he is 
a trustworthy man ' ; ( a third one ) says ' I shall pay the money ( lent 


1. This verse applies to ‘ bhogyidhi ’. The agreement in a ‘ bhogyadhi ’ may be of 
two kinds, viz. that the income derived from the enjoyment of the pledge'Should be taken in 
lien of interest or that a portion of the income may be taken in lien of interest and the 
residue of the income be applied towards reduction of the principal. In this latter case the 
creditor will have to keep an account. Vide Mit. on Yaj. II. 61 for these two agreements. 

2. Vide notes to V. H. pp. S27-328 for detailed explanation. According to the Hit. 
and Apararka a pledge the income of which is to be taken in lieu of interest and in part 
reduction of principal is called ‘ krayadhi This verse and YSj. II. 68 apply to different 
matters ; the latter applies where the pledge is for custody only. 

3. This verse of Yaj. is quoted in 11 Mad. 1073. Vide notes to Eat, v. 631 for historical 
treatment, 

: P. 176 ( tost ). 
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to another ) ; ( the fourth says ) ‘ I shall deliver ’ ( debtor's assets to the 
creditor ).^ 

' ArpayipySmi ’ ( in Brhaspati ) means ' I shall make him pay 
EatySyana says : 

Three fortnights at the most should be allowed for Ending out the 
absconding ( debtor ). If during that time he (the surety) produces him 
( the debtor ) the surety would be absolved from liability. 

' Three fortnights ’ is merely indicative. The meaning is .* as much 
time as is required ( for producing the debtor ), so much should be allowed. 
Estyayana says : 

If the surety for appearance cannot produce ( the debtor ) at the time 
and place ( agreed upon ), he should carry out what he has bound him- 
self for, except where ( debtor does not appear } through act of God or 
the king. 

‘ Nibandham-avahet ’ means ‘ he should pay the money due to the 
creditor ’• Brhaspati ( p. 327 V. 41 ) says : 

The first two sureties ( for appearance and honesty ) must be made to 
pay the sum that may be declared to be due at the time ( when the 
debtor should have paid ) in case of failure i but the latter two and in 
their absence their sons also ( are liable to pay ).^ 

Eaty&yana says : 

The debt ( of the grandfather ). arising from suretyship should in no 
case be paid by the grandson even the son need pay only the principal 
( of the suretyship debt ) of his father in all cases. 

VSysa also says : 

A ’"grandson must pay the debt of his grandfather ( except suretyship 
debts ), a son has to pay his father's debt arising from suretyship, but 
only the principal ; but the sons of these two should not be made to pay 
(the debt of their great-grandfather and grand-father respectively) ! this is 
the settled rule-^ 

1. Tho first tliiee varieties of Brhaspati correspond respectively to the surety for 
appearance, honesty and for repayment. The fourth kind of surety undertakes to hand 
over the property ( furniture in the house Sk. ) of the debtor in case the latter does not pay. 

2. ‘ The latter two this means ' the surety for payment ’ and ' for delivery of the 
debtor’s ohattele ’. The son of the surety for honesty and appearance is not liable to pay 
his father’s suretyship debt but the sons of the other two kinds of sureties are liable to pay 
( but not the grandsons ). In Tukarambhat v. Qangaram 23 Bom. i5i at p. 469 the texts 
of Yaj., Bf. and Kat. are examined and it is held that ancestral property in the hands of 
sons is liable for the suretyship debts of their father, when latter was surety for payment 
of money or delivery of goods ; vide 26 Had. 877, 89 Oal. 843, 2G All. Gil. 

3. ^The text of Vyasa applies when a man stands surety without receiving any 
monetary consideration. IThe son of the grandson need pay no debt of the great-grandfather 
while the son of the eon need not pay the suretyship debt of his grandfather. In Narayan 
V. Venkatacharya 28 Bom. 408 this is quoted. There are apparently confiioting texts about 
the liability of descendants for their ancestor's debts. But the eonfiict will not exist if each 

; P, 177 (text). 
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The grandson should pay the debt of his grandfather, but only the 
principal ; the son also should pay only the principal of the suretyship debt 
( of his father ) ; this applies when the position of a surety is undertaken 
without receiving any monetary consideration. But where suretyship is 
undertaken after receiving money, the son and the grandson also should pay 
( the suretyship debt ) with interest. And so says Eatyayana-' 

Where a person becomes a surety for the appearance of a man after 
receiving a pledge from him, the son of the surety should be made to pay, 
in the absence ( of the father ), the money from his paternal wealth.^ 
IfajSavalkya ( II. 55 ) says : 

If there be many sui'eties, they should pay the 'debt ( due from the 
principal ) in accordance with their shares ( i. e. equally or in pro- 
portions agreed upon ) ; but when they have each bound themselves to 
the same extent ( as the principal ), then at the pleasure of the creditor 
( any one of them will have to pay the whole ). 

‘ Ekaccbaya ' means an undertaking made by each ' I alone shall pay 
the whole ( debt ) ' ; when the sureties have resorted to such an undertaking, 
any one of them would have to pay according to the creditor's ohoico. But 
when the agreement is ‘ I shall pay in certain shares ’ then payment shall 
be made accordingly. This is the meaning. EBtySyana says ■ 

text is given its appropriate scope. Ancient sages made sons and grandsons liable lot their 
lather's or grandfather's debt even if no property of the father or grandfather came to tfaiir 
hands. But it seemed very hard that descendants should bo made to pay their 
remote ancostor'e debts with interest. Therefore when no property existed, the great 
grandson was not bound to pay any debt of his great-grandfather, the grandson was 
bound to pay only the principal ( but not interest } and the son was liable to -.pay 
the principal as well as interest. But if ancestral property existed and was tahen by 
descendants, then sons, grandsons and great-grandsons were all bound to pay the debt to 
the full. This last follows from Yaj. II. 51, Br, ( p, 328 v. 48 ), Katyayana quoted above 
( on text p. 101 ), verses 555—558 of Kat. and the Mit. on Yaj. II. 51. The former pro- 
position is the subjcet of the verso of Yyesa and of Br. ( p. 328 v. 40 ). The Ylramitrodaya 
( p. 34 ) very tersely but clearly puts those two propositions ‘ ^oj 

II ' As to suretyship debts a distinotion was made. If no money was 
received, even the grandson was not bound to pay his grandfather’s suretyship debt and 
the eon was bound to pay only the principal. This is expressed by Kat. Some writers 
wont so far as to say that the son was not bound to pay any suretyship debt of his father 
( vide Gautama XII.38, Manu YIII.1S3, Yas. XYI. 31 ], while others said that the son was 
not bound to pay when the father stood surety for appearance or honesty but that ho was 
bound to pay when the father stood surety for payment ( vide Manu YIII. 160 and 
By. p. 327V.41 cited above ). In 10 Patna p. 04 it was held that if the father stood 
surety for honesty, the son was not bound to pay that debt. Yide also 4 Patna L. J. 309, 
1. The Mit. on Yaj. II. 34 explains that this applies to the surety for honesty also. 
If we road ' vinS pitra dhanat ’ the moaning would be ' in the absence of the father, from 
that wealth { vis. from the pledge } 'la the absenoe of the father ' means ' if he bq 
4ead ox gone abroad 
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*Of Burebies joinbly and severally bound any one bhab is found may be 
made bo pay ( the whole debb ). If he be gone abroad his son may be 
made bo pay bhe whole; bub if he be dead bhen his son shall pay 
according bo his fabher’s share ( i. e. proporbionabe liabiliby ). 

Fibrams Sb’ means ‘ in accordance wibh his fabher's share ( of bhe debb 
gnaranbeed ). * YajSavalkya ( II. 56 ) also says : 

When a sureby has been made bo pay publicly ( bhe whole ) debb bo 
bhe credibor, bhe debbor should be made bo reburn double bhe amounb bo 
him ( or his son ).* 

Bthaspabi ( p- 328 v< 44 ) says ‘ 

He, who being made a sureby and being harassed ( by bhe credibor ) 
pays bhe surebyship debb, is enbibled bo receive ( from bhe original debbor ) 
bwice bhe amounb ( paid bo bhe credibor ) afber bhe lapse of bhree 
forbnighbs.® 


Now abont tbe method to be lollowed by the creditor id 
recovering debts. 

Bfhaspabi ( p. 329 v. 64 ) says : 

A debbor who acknowledges a debb bo be due should be made bo pay 
by bhe expedienbs of coaxing and bhe resb, by appeal bo dharma, by 
arbifice, by force ( or compulsion ) and by barring his house. 

‘ Prabipannam ' ( in Brhaspabi ) means ' admibted by bhe debbor ' ; 
upakramaih ' means ‘ by expedienbs The same aubhor ( Brhaspabi p. 330 
w 55-58 ) explains bhese ( berms, dharma ebc. ). 

Thab is declared bo be dharma ( expedienb ) where a debbor is made 
bo repay by bhe advice ( or messages ) of friends and good kinsman, by 
coaxing words, by persisbenb following, or by importunabe enbreabies ( or 
credibor 's sbarvabion )« When bhe credibor brings from bhe debbor 
some objeeb, borrowed on some prebexb, or where bhe credibor rebains an 
anv&hita deposib and bhus bhe debbor is made bo pay, bhab is said bo be 
( bhe expedienb of ) arbifice.^ Thabt is declared bo be compulsion where a 


1. This applies only where the surety or his son is pressed by the creditor to pay and 
so pays. If the surety pays out of greed to secure double of what he pays, he Would not get 
double. 

3. If the debtor pays before three fortnights expire, the surety or his son would get only 
What he paid. 

8. ‘ AnvShita ' is What a debtor hands over to a creditor for being delivered to a 
third person. The creditor retains such a deposit and thereby compels payment. ' Borrowed 
on some pretext • i. e. borrowing an ornament d;e. for marriage or other festive 
Dcoadon. 

* F. 178 ( text ), t F, 179 ( text ]. 

V. M. 27 
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debtor is made to pay by being bound, brought to the house of the 
creditor and by such means as beating and the like. Where by restrainiiig 
hiB sons or wife or cattle or by sitting down at his door, a debtor is made 
to pay the money ( lent ) that is said to be * acarita 

‘ Anugamah ' means ‘ following ' ; ‘ pniyah * means ‘ entreaty ’ i 
‘ anvahitam ’ means an. ornament or the like given to ( the creditor ) for 
being handed over to a third person. As regards these expedients of 
dharma and thehke Katjayana speaks of certain restrictions: 

( A creditor ) should make a king, a master or a brahmans debtor 
pay ( a debt ) by the mode of coaxing and he should make a cO-heir or 
friend pay ( a debt ) by artifice only* Traders, husbandmen and artisans 
should be made to pay according to the usage of the conntry; he should 
make wicked debtois pay by the expedient of harassment.* This is 
the view of Bhrgu. 

The same author ( Katyayana ) says : 

The debtor should be kept openly in restraint before an assembly of 
people according to the dictates of local custom; whatever he gives 
may be taken (by the creditor). 

The same author ( Katyayana ) forbids the (continuance of the) confine- 
ment of a debtor when the confined debtor has an inclination to evacuate : 
Where a man held confined ( for debt ) has an inclination to void urine 
or faeces, he should be followed from behind or he should furnish ( another 
person ) as a surety ( or hostage )•* 

Kibandham ’ means ‘ a son or the like who would be a substitute 
for him ’ ( the debtor )• The same author ( Katyayana ) says that a con- 
fined debtor should be let off for meals after taking a surety for appearance 
That ( debtor ), if he has furnished a surety, should everyday he set 
free at the time of taking meals and at night ( while ) the surety 
remains confined. He who cannot secure or tender a surety for appear- 
ance should be confined in jail or should be placed in the presence of 
guards. A respectable, tiustwortby and pure man should not be con“ 
fined in a jail ; he should be released without a surety or should be bound 
over on his oath. 


1. ‘ Acarita ’ seems to be meant as a sjnonym for ' grhasaiiiiodhana '. liana VIII. 
49 speaks of acartta as one of the five expedients of recovering a debt. In view of the fact 
that acarita is separately defined it is butter to take ‘ prayali ' as meaning ‘ entreaty ’. 

2. ‘ Santva ’ is the same as ‘ s'ama ' ; ‘ by haraEsment ’ — this includes the modes of" 
bala ( compulbion ) and acarita. Ihoagh llanu speaks of the fire expedients, there are no ' 
Verses in illana corresponding to the restrictions mentioned by Kat. The 2nd. rerse is quoted 
in Raqhunathaji r. Bank o/I7o»thuy 34 Bom. 72 at p. 78. These means could be employed' 
only if the debtor admitted the debt, bat if be repudiated the debt, then the only remedy was 
an action at law ( vyarahara ). 

3. If we read ‘ nibaddham ' &c. it would mean * be should be let out with fctteih'' 
on 

• P. ISO ( text ). 
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‘Na vas^rayet’ means ‘would nob bender V carako' means ‘in jail’; 
* rakemah ’ means ' he should be kepb with guards who are told ( about 
his being confined for debt ) ‘ piStyayikaib ’ means ‘ trustworthy ’• Brhaspati 
(" p. 331 T. 60 ) says : 

" When the time fixed ( for payment ) has elapsed and interest has 
^ ceased ( owing to the debt having risen to double the principal ) the 
creditor should recover the debt or the debtor should execute a bond 
by the mode of compound interest* 

‘FlrnSvadhau’ means ‘ when the debt has risen to double or the like ’> 
Hence it is reasonable that interest ceases ( in such a case ). The creditor 
should recover ( i. e. take ) the debt ; ‘ oakravrddhi ' means ‘ calculation 
of interest ( on the aggregate ) after adding interest to the principal'- NSrada 
(p* 74 V 131) says : 

*If a debtor is unable to pay owing to adverse times, he should be made 
to pay the debt gradually ( by instalments ) according to his means and ac- 
cording as ho happens to acquire ( money or property ). 

Hanu ( VIII. 177 ) says : 

Hven by ( doing ) work ( suited to his caste ) should the debtor make 
'' hinfself equal to his creditor, if ( the debtor ) be of the same caste ( as 
the creditor ) or of a lower one. But a debtor of a higher caste ( than 
the creditor ) may pay ( the debt ) gradually.* 

Afl regards what YajSavalkya ( II* 43 ) says : 

( The creditor ) may make a debtor of a lower caste work personally 
for liquidating the debt, if he be indigent ; an indigent brahmana how- 
ever should be made to pay gradually according as he happens to have 
means ( or money ) 

there the word brahmana stands for any one of a superior class. The same 
author ( Taj. II. 40 ) says : 

A creditor recovering an admitted debt ( by the expedients of dharma 
&c. ) will not be liable to be blamed by the king ; a debtor from whom 
(an admitted debt ) is being recovered ( by the above expedients ) should 
be finedi if he goes ( i. e- complains ) to the king and should be made to 
pay the debt. 

Brhaspati ( p. 331 vv. 62-63 ) says : 


1. This refers to capitalisation of interest and an agreoment to pay interest on interest 
(and principal). ' This verse together with the comment of V. hi. is quoted in Suklal v. Bapu 
24 Bom. 305 at p. 308 for the proposition that capitalisation of interest was allowed in 
Hindu Law. 

2. In the first half we must understand that the debtor belongs to the kmtriya, 
vais'ya or s'udra caste and the creditor belongs to the same caste as the debtor or to a higher 
one. As regards a brahmana debtor the rule is contained in the last pada. ‘ Make himself 
equal &c. ' i. e. he should bo free fiom being indebted to him. Compare a similar rule 
about fines in Mauu IX. 223. 

• P. 181 ( text ), 
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This is the rule concerning him who admitiB ( his liability ) bnt ( a 
debtor ) denying ( his liability ) shall be made to r®y ) 

being proved in a ( judicial ) assembly by a writing or by means o{ 
witnesses* ( A debtor ) claiming judicial iuTestigation in a doubtful case 
should never be put under confinement ( by the creditor ) but he who 
puts under restraint one who should not be restrained becomes liable to 
be fined according to law* 

* Asedhah ' means ' restraint fay the king’s order The same author 
( Brhaspati p* 331 v. 64 ) says : 

Where a debtor says ' what may be found to be justly due, that I 
shall pay such a debtor is called * hriyanadA ’ ( one claiming judimal 
proof ). 

^^tyayana says : 

A creditor who harasses a debtor claiming judicial investigation would 
lose his money and becomes liable to a fine equal to the debt. 

Brhaspati says ; 

He who, in a doubtful ( or contested ) case, proceeds with force ( to 
recover lus debt by dharma, bala See. ) without complaining to the king, 
should be punished by the king and that money ( the debt ) be cannot 
recover.^ 

Yama says : 

That debtor, who though well offj does not return ( a loan ) on account 
of his wicked nature should be made by the king to pay ( the debt to the 
creditor ) after recovering ( as a fine ) from him ( debtor ) double .( the 
amount of the debt ). 

YSjnavalkya ( II. 42 ) says : 

The debtor should be made by the king to pay ( to the king ) ten 
per cent of the claim established and the creditor should be made to pay 
five per cent, when he succeeded in his claim*. 

Das akam ' means ‘ with ten in addition ' i. e. the tenth and 
twentieth share ( respectively ). The sense is that these shares belonged 
to the king and the remaining belonged to the creditor. The levy of a tenth 
share ( for the king as his fee ) refers to a poor f debtor ). But Narada 
( p. 74 v* 132 ) states a special rule about a rich ( debtor ) : 

1. ‘ Prasahya ' may also be connected with ‘ vineyab ’ and then the meaning iwonld 
be * ho should be punished severely Br. p. 331 v. C5 says that when there is a difference 
of opinion between the two parties regarding the nature of the loan, about the number { i. e, 
about the sum advanced ) or about the rate of interest stipulated, or whether the amount 
claimed be due or not, that is termed a doubtful case. 

2. Ten per cent and five per cent recovered from tho debtor and creditor respectively 
were in modern language the' court fee but it was, it appears, charged after the case was 
decided and not at the very institution 'of the suit, as now. These recoveries weie 
made only when there was no dispute as to the debt; but where the debt itself was repu' 
dialed Yaj. II. 43 applied, 

• P. 182 ( text ). 
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A debtor, who being well ofif, does not pay ( a debt ) through wicked'* 
ness should be compelled by the king to pay it after taking twenty percent 
( from the debtor ). 

*Th0 meaning is ‘ twenty in a hundred 

When several creditors present themselves at the same time ( for pay* 
Doent ) Yajnavalkya ( II. 41 ) states the order ( of payment ) ! 

A debtor shall be made to pay his creditors in the order in which ( the 
loans ) were taken, but after ( first ) discharging ( the debt due ) to a 
brahmana and afterwards that due to the king.* 

EntySyana, as quoted in the YiTOdaratnakara, says : 

When, however, there are several debts due at the same time that 
which was first contracted should be paid first ; a debt due to a king 
( should be paid ) after one due to a learned biShmana. Where ( several 
debts ) are contracted in writing on the same day, ( the king ) should 
treat all as equal so far as the security, its protection and enjoyment are 
concerned.* In other cases ( i. e. where debts are not of the same date ) 
they should be paid in order ( of dates ). Where a creditor establishes 
that a particular article for sale was manufactured ( by the debtor ) with 
the money ( or materials ) supplied by him, the money ( got by sale of 
the article ) should be given by the debtor to that creditor only and not 
otherwise. 

YSjnavalkya ( II, 93 ) says : 

The debtor should write on the back of the document the money paid 
by him from time to time ( by instalments ) or the creditor shall pass a 
receipt marked with his own hand. 

Narada ( p. 70 v.116 ) says : 

When the debt is discharged ( the creditor ) should return the document; 
in the absence of the document ( creditor } should give a receipt. In this 
way the creditor and debtor would be free from their mutual obligations. 

Fratis'ravah ’ means * a document of release declaring that a debt 


1. Par. H. and Vir. explain differently, saying that it means ‘ a twentieth part ' of 
the claim. Compare Manu VIII. 139, Viiinu VI. 20-21. 

2. If the creditors were of the same caste and all approached the king at the same 
time, debts were paid in the order in which they were contracted ( i. e. the earlier prevailed 
over the later ) ; bat if the creditors were of different castes, the brahmana creditor was pidd 
first though his debt was later in date than that of a ksatriya creditor. Vide aeo. 48 
of the Transfer of Property Act ( for the the proposition that the first in time prevails ) and 
sec. 66 of the Bombay Land Revenue Code ( which makes state revenue a paramount charge 
on the land ), 

3. This verse states a rule of rateable distribution among several debts if the debtor Is 
not able to pay all fully. The same rule applies to a pledge, to the expenses of preserving if 
and to the interest or enjoyment of it. 

» P, 183 ( text ), IT P. 184 ( text ), 
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\ra8 returned ^tySyana states the evil results happening to a debtor 
in ease he does not repay a debt : 

He, who, having taken a debt or the like does not pay it back to the 
owner ( creditor ), is born in (the latter’s) house as a slave, a servant, a wife 
or a beast.* 

' TJddbarah ’ means ‘ a debt * ; by the word ‘ adi ’ ( in nddharSdikam ) 
a friendly loan and deposit are included. ‘ Dasah ' means ‘ a born slave ’ I 
' bhrtyah ’ is one who is secured for wages. Narada ( p. 44 vv. 7—8 ) says : 

The debt or promised gift which a debtor does not pay even when^ 
demanded goes on multiplying till it reaches to a thousand millions. On 
that amount being reached, the debtor enveloped in ( the consequences of ) 
that act shall he born in each successive birth a horse, a donkey, a bull 
or a slave. 

‘Pratigraham ’ means ‘ what is promised to be given ’• Vyasa also 
says :® 

If an ascetic or an agnihotrin ( one who keeps sacrificial fires ) were 
to die indebted, all ( the merit of ) his austerities and agnihotra will 
belong to the creditor. 

Brahaspati ( p. 338 v. 49 ) says : 

The father’s debt, when proved, must be repaid by the sons as if it were 
their own ( i- e. with interest )• The debt of the grandfather should be 
paid equal to the principal ( i. e. without interest }; and the son of the 
grandson need not pay at all.^ 


1, The Y. B, and ApaiSika explain * piatis'iaTB ’ as meaning ‘ a verbal acknowledg- 
ment in public ( or before witnesses ] of the repayment of a debt ’. This is, according to 
Amara, the proper meaning. The meaning assigned in the text is far-fetched. 

2. Compare Harada p. 44 vv. 7-8 quoted later on. 

3, This is NSiada p. 44 v. 9. 

4. Vide text p.l77 Yyasa’s verse. This verse is’ quoted in Narayanaeharya v. Narso 1 
Bom. 262 at p. 266. Brhaspati as said there is referring to a ease where no property comes to 
the grandson. The Hit. on Yaj. 11. 51 disiinotly says that if the great-grandson and the like 
take the estate of the deceased, they have to pay the debt of the great-grandfather. Modern ; 
decisions have followed this view of the Mit. In 19 All. 26 ( F, B. ) and 4 Patna 478 a 
grandson taking assets was hold liable to pay his grandfather’s debt with interest, while L,B. 
53 1. A. p. 204 (=48 All. 518) decides that the great-grandson who has taken assets is liable 
to pay the debt of the great-grandfather with intetest just as a son is liable. In 48 All. 618 
at p. 526 Yaj. II. 50 and Bf. are quoted. In Narsinharao v, Krishanarao 2 Bom. H. G. B. 
p, 64 it was held ( probably following Brhaspati ) that the grandson was liable to pay the 
debtiof'his grandfather without interest independently of the question whether he took assets. ^ 
In order to remove the great hardship on heirs ( taking no assets ) caused by this decinon 
Bombay Act VII of 1866 ( The Hindu Heirs Belief Act ) was passed whereby it is provided 
that a son or grandson is not liable to bo sued for the debts of his deceased anecstor merely 
by reason of his being a son or grandson and that the son or grandson or other heir shall be 
liable only to the extent of the assets that came to his bands. In 10 All, 26 (at’p. 29 ) 
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Taj. { II. 50 ) says : 

When the father has gone abroad or is dead or is overwhelmed by difiS- 
culties, his'” debt if proved by witnesses when it is disputed ( by the sons 
or grandsons ) must bo paid by sons and grandsons. ^ 

' NSrada ( p. 46 v. 14 ) says that the son and the rest were bound to 
pifty the debt ( of the father &c. ) only when twenty years old t 

When the father had gone abroad and also in the case of the uncle dr 
eldest brother ( going abroad ) the son { or the nephew &o. ) was not bound 
" to pay the debt before the twentieth year.^ 

^tyayana says: 

^ A debt incurred by the father, if he is afflicted with disease or has left 
his country for another must be paid by the sons after the twentieth year 
even when the father is living.* 

The word ‘ prosita ' ( gone abroad ) is indicative also of ‘ one dead ’< 
Hence Visnu (Dh. S. VI.27) says ‘when the borrower is dead or has become an 
ascetic (fiannydiin) or has lived abroad lor twenty years, the debt must be 
paid by his sons and grandsons*. Narada ( p. 41 v.2 ) says ; 

When the father is dead, the sons should pay the ( father's ) debt acoor* 
ding to their shares if they be divided; but if undivided then he ( out 
of the sons ) should pay who bears that responsibility ( as a manager of 
the family ).* 


two verses of EitySyana about the grandson’s liability to pay with interest and also with* 
out interest are referred to. In i Fatna 478 ( at p. 482 } the judges express their inability 
to understand what Bphaspati means when he says that the grandson shonld pay grand* 
father's debt without interest and follow Yij. and Yiwu and refuse to follow Brhaspati. 
They had no idea of the particular oiroumstances under which alone, as shown above, 
Brhaspati's text was to be applied. 

1. This verse makes no distinction between sons and grandsons as to the payment of 
debts ( while Br. makes that distinction ) and applies where assets are taken by the grand- 
sons. The Hit, explains ‘ vyasanabhipluta ’ as ' afflicted with an incurable disease while 
Apararka explains as ‘ addicted to drinking or other vices ’. If there were sons and grand- 
sons the Hit. says that the sons were the first to pay. This verse is quoted in 42 Had. 711 
( E. B. ) at p. 730, 

2. This does not apply to a debt incurred by the father and others for a family 
necessity. Such a debt must be paid at once. This verse states the liability of the son 
and others when the father, uncle or brother was alive though gone abroad and the debt was 
not for family necessity. Nllakantha refers ' twenty years ' to the age of the son Ac ; while 
qther authors like the Vir. refer them to the lapse of time after the father went abroad. 
Vippu VI. 27 quoted in the text later on supports this latter interpretation. 

3. This verso is referred to in I. Ii. B. 41 Had, 136 at p, 149 and 42 Had. 711 
( P. B. ) at p. 730. 

' 4. ’ This Verse is quoted in Narayaiiacharya v. Karso 1 Bom. 262 at p. 266 and in 

10 All. 26 { P. B. ) at p. 28. Vide Udaram v. Bam P. J. for 1876 p. 26 at pp. 28-23 
for texts. 

* P. 186 ( text ). 
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EabySyana says: 

While the father’s debt remains ( unpaid ), the son shall not take the 
father’s wealth, which should be given to the creditor; even without 
( paternal ) wealth the son is made to pay the father’s debt- 

The word ‘ dravyam ’ ( in ESt. ) is to be connected with ‘ rte ’, the 
meaning being ‘ without or in the absence of wealth ’• Brbaspati ( p- 328 v. 
48 ) says: 

The father's debt must be paid first of all and after that a man’s own 
debt ; but a debt oontracted by a grandfather must always be paid even 
before these two. ^ 

*Yainavalkya ( 11-47 ) says ; 

The son shall not pay his father’s debt contracted for wines, lust and 
gambling or due on account of unpaid ( portions of ) fines or tolls or on 
account of an idle promise. 

Brbaspati ( p- 329 v- 51 ) says : 

(The king) should not make the son pay a debt (of his father) incurred 
for wines or ( losses ) in gambling with dice, for idle gifts or promises 
made through lust or wrath, or for suretyship, or for the balance of a fine 
or toll- 


1, This Terse is in apparent conflict with another verso of Br. quoted above ( vido 
pi 214n 4 ). This verse must be taken as referring to a case where assets were taken 
by the grandson. The number of cases in which the son’s or grandson’s liability to pay 
the father’s or grandfather’s debts has been recognised in modern decisions is incalculable. 
It is impossible to refer to them. The several propositions deducible from the decided 
cases are summarised in JoJiarmal v. Eknath 3 Bom. L. B. 322 and very recently by the 
Privy Council in Brij Narain v. Mangla Prasad L. R. 51 I. A. 129 ( = 46 All. 95 ). The 
propositions laid down by the P. 0. are : ( 1 ) The manager of a joint undivded estate 
cannot alienate or burden it except for purposes of necessity ; ( 2 ) if the manager be the 
father and the other members be his sons, he may, so long as it is not for an immoral pur* 
pose, lay the estate open to bo taken in eicution upon a decree for the payment of his per- 
sonal debt ; ( 3 ) if the father purports to burden tho estate by a mortgage, it would not 
bind the estate unless it is made lor discharging an antecedent debt ; ( 4 ) ' antecedent ’ 
means ‘ antecedent in fact as well as in time ' i. o. it must be truly independent of and not 
part of the transaction impeached by the eon ; ( 5 ) this result is not affected by the ques- 
tion whether the father is alive or dead. It will be seen that in propositions 2 and 3 the 
Privy Council makes a distinction between a pure money debt of the father and a debt of 
tho father secured by a mortgage. The ancient Hindu Law books afford no warrant for 
this distinction. Besides the P. C. in Suraj Bunsi Koer v. Shea Proshad 6 I. A. 88 at p.lOG 
( =5 Cal, 148, 171 ) for the first time used the words ' antecedent debt ’ for which there is 
nothing corresponding in the Sanskrit texts and round which elaborate arguments have 
centred in numerous cases. According to the P. C, ( proposition 5 ) the son's pious duty 
to pay his father’s debt is as absolute during the father’s lifetime as after his death. This 
goes far beyond the spirit of the ancient Smpti texts which made the son liable 'during the 
father’s lifetime only if the father had gone abroad for many years or was afflicted with 
incurable disease or was extremely old. Vide Yaj. II. 50, Harada and Katyayana quoted 
above- 


P- 186 ( text )• 
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Us^anas saya : 

The son need noi; pay the fine or the balance of a fine, the toll or balance 
of a toll or ( any debt ) which is not vyavahanha} 

5^jnavalkya ( !!• 51 ) mentions the order of those who are responsible: 
for the payment of debts* 

He who receives the estate ( of the deceased ) should be made to pay, 
his debt and so also one who takes the wife ( of the deceased ) ; failing^ 
them, the son ( should be made to pay ) when no paternal wealth has 
gone to another person ; those who take the wealth of a sonless man 
( should be made to pay his debts )■ 


1. These verses of Us'anas, Brhaspati and YB]. state exceptions to the mle ( Yaj. II 
60 ) that sons ( and gtandsonsi ) had to pay thrar father's debts. A debt dne to Inst is defined 
by EatySyana ( v. 664 ) as one promised orally or in writing to a woman who is another's' 
Wife ' or who is not married to the father, A debt incurred through wrath is defined by 
EStySyaUa ( verse 665 ) as one promised to a man to whom the father caused physical 
injury or whose wealth the father destroyed by way of pacifying him. ' An idle gift ’ is 
one promised to bards, wrestlers, jesters and the like. In numerous decisions these three 
verses about debts that the son was not bound to pay have been quoted and explained. The 
greatest difficulty is caused by the words * na vyavahirikam ’ in Us'anas. They hove been 
variously interpreted by Banskrt oommeutators. Apararka explains as ' na nyayyam ' 

( not righteous or proper), Sm. 0. as ' saurikam ’( incurred for drinking ) and Vir. does' 
the same. The BSlambhattI explains as * na kutumbopayogl ’ ( not for the benefit of the 
bmily ) while VivSdaaintSmBnl explains it as * vyavahira-bahi^Fta ’ ( what is beyond the 
ordinary conduct of a person ), This divergence is reflected in the> modern decisions also. 
In Durbar Khachar v. Khachar Saraur 33 Bom, 848 ' na vyavahirikam ' was explained 
as a debt which the father ought not as a decent and respectable man to have incurred 
and it was said that the son was not liable for debts attributable to his father's failings,' 
follies and caprices. This was doubted in 40 Bom. 126 and 43 Bom. 612 and disapproved of in 
89 Gal, 662 ( where it was rendered as ' not lawful, usual or customary ’ ), 87 Had. 468 
( explained as ' not supportable as valid by legal arguments and on which no right could 
be established in the creditor's favour in a court of justice ’ ), 88 All. 472, 4 Lahore 98 
( which at p. 97 follows the explanation in 87 Mad. 468 ). In the latest Bombay cases Bat 
Hant V. Uaafalt S3 Bom. L. B. 130 ( at p, 183 } and Bal v. Maneklal 84 Bom. L. B. 66 at 
pp. 67 — 68 (=66 Bom. 36 ) the various meanings of * na vySvaharikom ' and the oonfiiot of 
judicial deifisions are set out. In the latter case ( at p. 69 ) the wide interpretation contained' 
in 82 Bom. 848 has not been accepted. In this Bombay oase it was held that the trade 
debts incurred by a Hindu father for the purposes of a trade started by himself are binding 
on his sons. But this proposition seems to be wrong in view of the Privy Counoil ruling 
in the Senarea Batik Ltd. v. Sari 34 Bom. L. B, 1079 ( F. 0. }, where it was held that a 
business started by the father as manager cannot, if new, be regarded as ancestral so as 
to render the minor member's interest in the joint family property liable for debts con* 
tracted in the course of the buBinesB. Another difficulty is caused by cases where the father 
incurs liability for misappropriating money as a guardian ox trustee ox is guilty of a criminal 
act. Vide 81 Mad. 161 and 472 ( distinguishing 27 Mad. 71 ), 48 All. 9, 61 All. 386 ( at p. 
88l ' na vySvaharlkam ' referred to ), 48 Bom. 613. .In Bat Mant v. JJaafati 33 Bom. 
Li B. 130 it was held that a Hindu son is not liable to pay hie father’s debt where the’ 
liability arises directly from a criminal act ( e. g. where the father being appointed’ 
guardian of a minor misappropriates minor's money ). 

Y. II. 28 
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Thalj man is termed ‘ riJcthagrahah ' ( in Yaj* ) ■who takes the 
wealth of the ( deceased ) father of a person] either justly because 
the sou though living is affected by defects such as impotency and the like 
or unjustly when there is no defect ( in the son )• In the same way 
yo^idgrdhah is one who takes the wife of another ( after the latter’s 
death ), The condition that no paternal wealth should have gone to 
another may occur in two waySi either because there is a non-existence 
the counter-entity of which is characterised by the quality of going to 
another or because there is non-existence the counter-entity of which is 
merely the qualifying adjunct viz. estate-^ Here the meaning is that he 
who takes the estate has first to pay the debts ( of the deceased ) ; on failure 
of him the taker of the wife ( has to pay the debts ) ; on failure of him, the 
son when the estate has not gone to any other person (because none exists) : on 
failure of him ( the son ), the grandson ( has fo pay ) only the principal ( and 
no interest) ! on failure of him the great-grandson, the wife, the daughter 
and the rest who are ‘rikthinah* (i> e> if they take the estate) should pay the 
debts of the deceased. If* no inheritance* is received then debt is not pay- 
able by the great-grandson, by the wife and the rest- Heritage, when takeui 
even though small, leads to the liability to pay off debts even though 

1. The verse ' rikthagraha Ac. ' is a very difficult one and various interpretations 

have been proposed. Vide for details notes to V. M. pp. 340-845. The meaning of the 

rather obscure clause in the Mayukha ' the condition estate’ is this : a son may be onp 

whose paternal wealth has not gone to another person in either of two ways, first, the 
father may have left no wealth ; in such a case the son inherits no property and so suidi, a 
spn is ‘ ananySs'ritadiavya ' ( as no property exists ) ; secondly, a father may have left 
property and also sons ; in such a case the wealth that exists will not go to another and 
so the son will be ‘ ananyas'ritadravya The rule is that he who takes the estate should, 
pay the debts. If a man died leaving property, a congenitally blind son and a 
nephew, the nephew would have taken the estate. In such a case in spite of 
the rule ‘putrapautrair-rpam deyam' the nephew would have to pay the debts 
because he takes the estate. If there is no wealth, but a man leaves a widow and- 

a son, the man who takes his widow had to pay debts and not the son who took no 

assets. This text does not prescribe re-marriage. Bemarriages were prohibited by Mann, 
( V. 163 ), but by custom or otherwise they did take place. In that case the man whp 
took the widow ( as a wife or mistress ) had to pay the deceased man's debts. This Was, 
apprehended to be the law even in modern times and so sec. 4 of the Bombay Act VII of> 
1866 ( Hindu Heirs Belief Act ) expressly provides ‘ no person who has married a EQndu 
widow shall merely by reason of such marriage be liable for any of the debts of any prior 
deceased husband of such widow If a man left no wealth and none took his widow, 
then his son, though he took no wealth, had to pay his deceased father's debt. This is 
expressed by ‘ putro &c. ’. It might bo contended that ' ananyas'ritdravyah ’ means that 
wealth exists but has not gone to another. To that Hllakantha replies by saying that 
even when merely wealth does not exist the son may yet bo called ' ananyas'ritdravya.' 
and that this second meaning of ‘ ananyas'ritadravyah ' is intended in the verse of Vaj. and 
not the first meaning. 

2. This sentence and the next are referred to in Lakahman v. Satyabhamabai 
3 Bom. 494 at p. 499. This proposition of the Mayukha about a small estate making the 
taker liable to pay heavy debts is not .iupported by the Hit, or any other high authority. 

* P. 187 ( text ). 
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oonaparafcively very large. It is not a rule that heritage which is equal to or 
ntore than the debts alone leads to liability to pay debts. Another meaning 
of the last quarter of the verse is : of a creditor who is sonless, the ' rik- 
l^ina^ ’ i. e. the wife, daughter and the rest who are entitled to take his 
estate should recover the debts from the debtor of their husband and the 
like. Vispu ( Dh. B. VI. 29 ) says ‘the man who receives the assets of the 
deceased, whether he have sons or he be sonless, shall pay his debts 
B^haspati ( p. 329 y. fi2 ) says ; 

*The taker of the wife is similarly liable (to pay the debt) in the absenoe 
of a taker of the estate '• EatySyana says : 

{ The king ) should make the son pay ( the debt of his father ), if ha 
be free from disease, capable of taking the estate ( of his father ) and is 
able to shoulder ( the liability ) ; but ( he ) should not make the son pay 
otherwise. First the taker of a man's wealth should pay his debts t after 
him the son should pay ; when there is no son or when the son is very 
poor the taker of the wife ( shall pay the debt ).^ 

Barada ( p. 47 v. 21 ) says : 

But if a widow has plenty of wealth and has offspring and repairs to 
another ( man ) together with them ( the wealth and offspring ), that man 
must pay the debt contracted by her ( deceased ) husband or he must 
abandon her together with her wealth and offspring, 

EStyByana says i 

The debt contracted by liquor-sellers and the like who have no wealth 
and no sons should be paid by him who enjoys their wives.* 

■*NSrada ( p. 48 y. 23 ) says ’ 

Among the three, viz. the taker of the wealth ( of the deceased )• the 
taker of his widow and the son, he is liable for the debts (of the deceased) 
who takes his wealth { on failure of the taker of the widow and of the 
taker of the wealth, the son ( is liable for the debt ) ; on failure of the 
taker of the wealth and of the son, the taker of the widow ( is liable for 
the debts ).* 

1, ' Capable of taking ’ i. e. not liable .to be exolnded from inheritance for caases 
nientionod in Mann IX. 201 and YSj. II. 140 ; ‘ able to shoulder ’ i, e. of ago and able ta 
pay back the debt. There is an apparent conflict between the second verse of Eat. and YSj. 
IL SI ( rikthagrSha &o . ). But really there is none. KSt. here provides for a special 
oaso viz, if thoro aro no assets of the deceased then the son who has much more property 
of his own than the taker of the wife ( of the deceased ) should pay the debt ; when the son 
is not wealthy and no assets are loft by the deceased, then the taker of the wife 
should pay, 

3. Mandlik translates ( p. 114 ) ' s'aundika ’ as drunkard but, this is wrong. 

3. We must take the third quarter as corresponding to ITaj&avalkya’s ' putroSnanyg- 
s'ritadravyah ’. But the words of the last quarter seem to be in conflict with the order 
proposed by YSj. ( viz. first ‘ rikthagrSha ’, thou ' yosidgrSha ' and then the son who is 
‘ ananyas'ritadiavya’). Therefore Karada's last quarter must be taken as referring to a 
oaso where there is no son richer than the second husband or paramour of the widow of the 
deceased, as in KStyayana’s text quoted above ( first the taker of the assets should pay &c. )> 
• P, 188 ( text ) 



820 vyAVAHiBAMAYUKHA [K ufL 

The meaning of the last quarter is that in the absence of a rich souj 
the taker of the widow must pay the debts ( of the deceased ), on account 
gf the text of Taj. ( II. SI ) cited above. Kat^yana says ; 

A debt incurred for ( the purposes of ) the family by the slaveSi the 
wife, the mother, the pupil or the son ( of the head of the family ) even 
without his consent when he is gone abroad should be paid by him ( by_ 
the head of the family ). This is the view of Bhrgu. 

Yajnavalkya ( II. 46 ) says : 

A woman is not bound to pay a debt incurred by her husband or son, 
nor is a father ( bound to pay a debt ) contracted by bis son, nor tha 
husband ( a debt ) contracted by his wife, unless the debt be contracted 
for the purposes of the family. 

KStyayana says : 

That which has been promised or which was ratified after ( it vfas 
contracted ) must be paid.* 

N&rada ( p. 45 v. 11 ) says : 

The father should pay that debt of the son which was contracted ( by' 
the son ) in serious difficulties ( i. e. in danger to life ). 

YSinavalkya ( II. 48 ) says s 

Among herdsmen, vintners, dancers, washermen, hunters* the husband 
must pay the debts of his wife, since their livelihood depends on thqi 
wives.^ 

The same author ( TS], 11. 49 ) says : 

A *woman should pay a debt ( of her husband ) agreed to by her or 
which was contracted by her jointly vdth hrar husband or a debt which was 
contracted by herself alone ; she need not pay other debts.* 

A woman taking the estate shall pay debt (of the deceased) even when 
she did not agree to it. To the same effect is Eatyayana : 

A wife who was addressed by her hwband when about to die ' you 


1. This veise and the following one of ys> aie quoted in Viragoatni v. Appasnami 
1 Mad. H. G, B. p. 375 at p, 379 n ( whore it was held that, when a husband married a 
second wife and the first wife left him, the first wife had no implied authority to borrow 
money for her support ). Compare Manu VIU. 166, Yaj. II IS, Nar. p. IS v. 12 and Bp. 
p. 329 V. 50. 

2. Tins verse refers to a debt not ooniracted for the purposes of tho family but is an 
Individual debt which another member of the family ( such as tho father or brother ) was 
not bound toipay unless ho promised at the time that he would pay it or unless he ratified it. 

3. This is quoted in Baghunathji y. Bank of Bombay 34 Bom. 72 atp. 78. Compare 
Narada p. 47 v. 19 and VimU VI. 37 for tho same rule. 

4. This verse is quoted in 1 Bom. 121 at p. 124. In Narotam v. Nanka 6 Bom. 
473 ( whore most of the texts as to a woman's liability for husband’s debt aio disoussed ) 
it was held that a married woman who contracts a debt jointly with her husband Is 
liable to tha extent of hex stiidhana only and not personally, 

. • P. 189 ( text ). 
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Bhonld pay my debts ' ehould be piade to pay (the debts of her hnBband)< 
The woman should pay the assets that came to her.^ 
l^rada ( p. 47 v. 20 ) says : 

- If a woman who has a son forsakes her son and goes to live with 
another man, her son alone should pay all her debts if she has no 
property.* 

This verse refers to a son who has taken the assets ( of his father ). NKrada 
( p» 42 V. 3 ) says : 

That debt wbioh was contracted for the family by an undivided uncle, 
brother or mother must.be discharged by all the sharers in the assets >( of 
the family )•* 

In regard to the discharge of debts when the creditor or his sons and 
the like do not exist Narada ( p. 69 vv. 112-113 ) declares the mode * ‘ 

Whatever is to be paid to a brihmana creditor, Who is no more 
together with his family ( i> e> neither he nor his children are alive ) 
should be given to his kinsmen and in default of them to his bandhwf 
Where there are neither kinsmen, nor relatives nor boTidlvits, it should 
-be paid to (other) brShmanas ; on failure of even these ( other brahmapaa) 
he must cast it into the waters, 

r 

Frajapati also says : - • - 

On failure of the bandhvs, ( lihe debts owed to a biShmana ) should 
be given to brShmanas or thrown into the water ; for, whatever wealth 
has been thrown into the water or fire is of benefit in the next world. ^ 
'When, however, after the (- amount erf a ) debt has been thrown into the 
water or the like the creditor returns, he shall surely obtain it. 

Here ends the section on recovery of debts. 


. 1. Xhe reading in the text ia rather di&ioujt to oonatrue. The reading, of the Vir, 

* dhanani yadyas'ritam atriya ’ ia better and means ' if the husband’s assets came to the 
woman 

3. Vide notes to V. M. p. 349 for various explanations of this verse. The son who 
has property should pay his mother's debts, even though she forsakes him, if she is poor. 

3. Compare Yaj. II, 46, Menu VIII. 166. Vide Bhala v. Parbhu, 3 Bom, 67 at p. 73 
and 43 All. 604 at p. 606 ( where when a woman. sucoooded as mother to her deceased son 
and alienated certain property to pay ofE her husband’s time-barred debts it was held that 
she had no authority to do so ]. 

4. ' ‘ Sakulyas ’ are members of the same golra as himself ( i, e. uncles and their 
Boim, grand-uncles dc. ) and bandlim are cognates like the maternal uncle and his son. 
If the creditor was a kratriya, vais'ya. or s'ddra, then instead of throwing the debt Into 
water, it was to be paid to the king. The king was the ultimate heir except to thp 
wealth of a brahmapa, 

• p. }90 ( text ) 
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Now ( the treatment of ) deposit^ 

Niirada ( p. 120 v. 1 ) says : 

Where a man withonfc any suspicion entrusts any property of his own 
to another in confidencei that is said by the wise to be the title of law 
called deposit. What is deposited under seal without being counted or 
being shown should be known as upanidhi and niksepa is known to be 
made after counting ( the contents ). 

Bfhaspati ( p. 333 vv. 6 and 9 ) says S 

The merit which accrues to a man making a gift of gold, baser metals, 
clothes, and the like belongs to him who preserves a deposit or who 
protects one who seeks protection. A deposit must be returned to that 
very man who kept it in deposit and in the same manner and state ( in 
which it was deposited ) ; it must not be delivered to one who daima 
propinquity to the depositor. 

*' Nyasa^ ' means ‘ nikgepa ( deposit )’ ; ‘ pratyanantarah ’ means ‘ a 
near kinsman of the depositor. ’* Manu ( VIII. 191 ) says ; 

He who does not return a deposit or demands what he never deposited 
shall both be punished like a thief or should be made to give a fine 
equal to the thing bailed. 

Bfhaspati ( p. 333 v. 11 ) says : 

If the depositary ( or bailee ) were to allow the deposit to perish by 
making a difference ( in the care bestowed upon it as compared with his 
own chattels ) or by his indifference or wore not to return it when 
requested to do so, he shall be made to pay it ( its value ) together with 
interest. 

' Bhedah ' means ' making a difference in the care bestowed upon one’s 
own property ( and on a deposit )': therefore no blame attaches ( to the 
depositary ) if ( the deposit ) be destroyed through indifference together 
with the depositary’s own goods,* 

TajSayalkya ( II. 67 ) says ; 

If the ( bailee ) of his own sweet will (i. e. without the bailor’s consent) 


1, The terms niksepa, upanidhi and nyasa are oiten used as synonyms, but were 
also difiorentiatod in meaning, Niksepa is a deposit entrusted to a man in his presence 
after counting before him the coins &c. ; upanidhi is the deposit of articles enclosed in a 
sealed box or envelope ( the articles not being counted in the presenoo of the dopositea } ; 
a nyasa is a deposit not made in the presence of the depositee but handed over to persons 
hi his house for being given into his custody. Vide Vir. p. 861 ( for all three ) and Hit. 
on Yaj. II. 67 ( for nyasa and niksepa ). Yaj. II. 65 defines upanidhi as done by the Mit, 
Manu VIII. 185 employs both terms, niksepa and upanidhi. Vide notes to Kat. v. 593. 

2, In Manu VIII. 185 the same rule and the word ' pratyanantara ’ occur and 
Kulluka explains that while the depositor is alive it should not be returned to his son or any 
one else who would be the owner immediately after the depositor, 

3, Compare this with section 151 of the Indian Contract Act, 

* P. 191 ( text ), 
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DEPOSIT 


wakes a living ( by the use of the deposit ) he should be fined and made 
to retorn the deposit with interest. 

' Ajivan ’ ( in Taj. ) means ' subsisting by enjoying it, or by letting 
it out at interest ; ' udayalb ’ means ‘ interest Eatyayana mentions a special 
rule about interest : 

A deposit, the balance of interest, purchase and Bale~— these if not return- 
ed ( or paid ) when demanded bear interest at five per cent ( per month 
Manu ( Ylll. 192 ) says : 

( The king ) should inflict on a depositary who denies ( or conceals ) a 
deposit a fine equal to it ( in value ), specially so should the king ( fine 
one ) who conceals ( or denies ) an upanidJii ( deposit of a sealed box &o.). 
*B|haspati ( p. 333 v. 10 ) says ; 

If a deposit were to be destroyed together with the goods of the bailee 
through the adverse act of fata or the king, then no blame attaches ( to 
the bailee ). 

Tajnavalkya ( II. 66 ) says : 

( The bailee ) should not be made to return what was carried away (or 
lost ) by fate, the king or thieves** 

Manu ( VIII. 186 ) says : 

A depositary who of his own accord returns ( the deposit ) to the near- 
est ( relative ) of the deceased ( depositor ) should not be proceeded agwbst 
by the king nor by the relatives of the depositor. 

‘ Fratyanantarab ' means ' the nearest ’• The meaning is that be 
( depositary ) should not be proceeded against ( or harassed ) for more in the 
absence of evidence. Brhaspati ( p. 334 v. 15 ) extends all these rules about 
nikfepa to other matters also : 

This same law is declared in the case of a bailment for delivery ( to a 
a third person ), a loan for use, an article delivered to an artisan ( tor 
being worked up ), a pledge, a person who seeks protection*^ 

' Anvabitam ' is that which is handed over to another person with the 
words ‘ BO and so deposited it with me and you should deliver this to him 
‘ yacitaka is an ornament or the like borrowed on the occasion of a marriage 
or the like for show! ‘ s^ilpinyasa ' means ‘ what is made over to a gdid- 
smith or the like for being made into an ear-ring or the like Narada ( p» 
123' V. 14 ) also says : 

+The same rules apply in the case of yooiftt, anva^ita and the like and 
in deposits with artisans, in nyasa and pratinyasa. 


1. This verse occurs above ( text p. 169 and translation p. 190 ). 

3. The mention ot fate and the king is illustrative oi every calamity that is irremedi- 
able or irresistible. 

3. ‘ Bailment for delivery ’ vrhore A makes a deposit with B and B hands it over 
to 0 for being delivered to A, this is aniMhita, Vide Mit. on Yaj, II 67, 

* F. 193 ( text ). t F. 193 ( text ). 
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‘ Pzatinyasah ’ is when the owner deposits with a person who redeposite it 
with another*^ ^tyayana ordains the restoration in certain cases of deposit 
made to an artisan even when it was destroyed by an act of fate or the king : 

If an artisan agrees to work np a deposit in a definite nnmber of days 
and keeps it with him beyond those days, he shonid be made to pay ( the 
price of ) it eren if it were gone ( lost ) through the act of fate.’ 

NBrada ( pp. 150--151 vv. 8-9 ) says ; 

Wearing apparel loses the eighth part of its value on being washed once 
( for the first time ]; the fourth part ( on being washed } twice ( for the 
second time ) ; the third part ( on being washed ) for the third time and 
one-half on being washed for the fourth time- After one half of the 
original value is lost, one fourth of the value will be reduced in _ order 
( for each further washing )®. 

^jfiavalkya ( II. 238 ) says ‘ 

A washerman on wearing the garments of another ( handed to him fpr 
washing ) shall be fined three papas and ten panas in cases of sale, 
'hiring oat, pledge, loan for use ( without hire )• 

Avakrayah ‘ means ‘ delivery to another for hire ; ‘ Sdhanam ’ 
means ‘ making a pledge of it ’• The same author ( Yajnavalkya II. 178 } 
states the rules about the redaction ( of weight ) in metals other than gold 
when they are heated in fire : 

Gold is not reduced ( in weight ) by fire ; in silver ( the redaction ) is 
c 'two in a hundred ; in tin and lead it is eight ( palas in a hundred) 

^ and in copper it is five and in iron ten- ' 

* In the case of redaction ( in weight ) of silver and the rest esoeed- 
ing these ( limits ) the goldsmith and others are to be fined. The same' 
author ( Yaj. II. 179 ) declares a special rule, as to increase ( in weight ) in 
eeitain oases when yarn has been given for ( being woven into ) cloth : 

In the case of woollen and cotton yams the increase ( in the weight ) 
is ten palao in a hundered i in ( cloth of ) middling quality it is five 
palas ( in one hundered palas ) ; in ( cloth of ) fine quality it is declared 
to be three palas ( in one hundered ). ’ 

The same author ( Ya]. 11. 180 ) declares that there is a reduction ( of 
Weight in cloth ) in certain cases : 

A reduction of a thirtieth part is allowed in the case of doth on which 
figures are drawn and of cloth embroidered with hair ; there is neither reduc- 
tion nor increase ( of weight ) in the case of silken cloth or bark cloth. 

1. According to the Mit. on YB]. H. 67 ' piatinyBea ’ is a mutual deposit, both sides 
delivering articles for safe custody as occasion arises. Ofhe Maydkha takes it in the sense 
of ‘ a deposit of a deposited article 

S. Compare section 161 of the Indian Contract Act. 

8t If clothes are washed only once and then lost by the Washerman, be has to pay 
their price minus one-eighth, 

• P. 194 { text ). 
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‘ Kannike ’ means ' in working figures of the svastika and bho like 
wibh fine silken bhread on cloth already woven. ' If something was deli- 
vered to an artisan ( for being worked up ) and a time was fixed ( at thd 
end of which the finished article was to be delivered ) and ( the owner of 
the raw material ) made a demand before the time fixed had elapsed, the 
artisan would not be liable even if the article were lost when not returned 
on demand. The same author declares this : 

If an artisan (after the owner of raw materials made them over to him) 
for a particular purpose or after fixing a time ( for delivery of the finish- 
ed article ) were requested ( to return the materials ) when the article 
was only half finished, he ( the artisan ) is not to be made to deliver the 
article or its price because ( the finished article ) was not obtained 
( through act of God or king ).^ 

The reverse of this is laid down by the same author : 

When the time ( fixed ) has elapsed and the purpose is served, if the 
artisan does not deliver it though requested, he would have to pay the 
price, if the article be destroyed or stolen. 

* The same author says : 

He who having taken a ydoitaka ( loan for use ) does not deliver 
it even on demand should be restrained and forcibly made to return it 
and fined if be does not return.* 


Here ends the section on deposits. 


Now begins ' sale without ownership. ’ 


Vyasa says ! 

What is borrowed for use or what is entrusted to a man for being 
delivered to a third person or a deposit or the wealth of another that is 
stolen-when these are sold behind the back of the ( true ) owner, it is known 
as sale without ownership.* 

I&tyayana says : 


!• This and tho following two versos ascribed to Yaj, hero are not found in tho printed 
text of Yaj. and are ascribed to EitySyana by other writers. Tho Bm. C. and Vir. hold 
that this verso and the next apply to yScitaka and explain them diScrcntly ; vide notes 
to y. H, pp. 85S--SSG. Compare section 169 and ICO of the Indian Contract Act. 

S. The lender had not to resort to the several means of persuasion dec. as in the case 
of a debt ; he could at once resort to bakt and if tho borrower did not deliver oven then the 
king would fine him. 

8. * Sold this includes a gift and a mortgage, 

*F. 196 (text) 

V. M.29 
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A sale, gift or pledge made without owaership should be rescinded ( or 
cancelled ).^ 

' Asvami ’ ( in Katyayana ) is a separate word and is an adverb. Karada 
( pp. 144-45 vv. 2-3 ) says J 

A purchase effected in public is blameless, ( but ) the purchaser incurs 
the charge of theft by purchasing clandestinely. If a man buys from a 
slave who is not authorised by his master ( to sell ), or from a rogue ( a 
bad character ), or in secret, or at a low price or at an improper time, he 
is as guilty as a thief.* 

' Tad-dosah ’ means ‘ the guilt of a thief ’■ Tajnavalkya ( II. 171 ) 

says : 

*Proof of the ownership of a thing lost ( or stolen ) must be given 
( by the owner ) by means of title or possession but otherwise on 
failure of such proof by him he should pay to the king a fine equal to a 
fifth part ( of the property claimed ).® 

‘ PaSoabandhah ’ ( in Yaj. ) means ‘ a fifth share ( of the price ) of the 
thing lost ’. When the witnesses adduced by the person claiming an article 
as lost by him depose contrary to bis claim, Vyasa proscribes a fine double of 
( the price of ) the thing lost • 

If the claimant does not establish by ( the evidence of ) witnesses that 
the thing sought ( or claimed ) by him is his, ho should be made to pay a 
fine double ( of the price of the thing ) and the purchaser is entitled to 
( retain ) the thing.* 

The same author prescribes the course to bo followed by the purchaser s 

When the seller is produced, the purchaser should not in any way be 
proceeded against but it is ordained that there is to be litigation between 
the seller and the man claiming the thing as his own ( and lost by him )• 
Brhaspati ( p. 335 v. 3 ) says : 


1. The Vlr. regards ‘ asvamivikraya ’ as one word and dissolves it as ‘ asvamina 
krtam vikrayam '. Vide Mann VIII. 139, 

2. Compare Visnu V. 1G4-1GG. ‘ From a slave ’ — this is only illustrative and 
includes minors and other depeudents who have no authority to sell. 

3. This applies to a case whore A claims that he is the owner of a thing which ho had 
lost or which had been stolen from him and which ho Suds in the hands of B who claims to 
be a bona fide purohasor from G. A, claiming to bo the original owner, must prove his 
ownership by showing title ( by purchase, partition Ac. ) or his previous possession and is 
spoken of as ' nastika ’ in the texts. Hanu X. 115 mentions seven general sources of 
title and Gautama six. 

4. This prescribes a fine double of the price of the thing and the preceding verse only 
one-fifth. The heavier fine is meant for serious cases of false claims. 

5. ‘ Mula ’ is a term applied to the seller when there is a claim imadc by' another ina 
that the thing sold belonged to him and had been lost by him. 

; P, 196 { text ). 
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Where the seller pointed out ( or produced by the purchaser ) has 
been defeated in the lawsuit he should pay to the buyer and the king the 
price and a fine ( respectively ) and the thing { in dispute ) to the owner*^ 
^tySyana says : 

If the purchaser oannot point out ( or produce ) the seller, he should 
clear his purchase ( as overt )• Time for producing the seller should be 
given ( to the purchaser ) according to the extent of the distance* When 
be ( the buyer ) has cleared his purchase ( as overt and so legal ) he 
should not be blamed at all by the king. The claimant^ should first 
establish by means of his kinsmen ( as witnesses ) that the thing ( in 
dispute ) was his. Afterwards the buyer should establish in order to 
clear himself his purchase ( as overt and so bona fide ) by ( the testimony 
of ) his kinsmen. 

*Even if the purchaser prov% the purchase ( as overt )i still the 
property does revert to the claimant to whom it belonged ( and who had 
lost it ). So says Manu ( VIII. 202 ) : 

If the seller cannot be produced, the purchaser is let off by the king 
without fine and the person claiming the thing as his and lost by him 
gets it back when it is established to have been purchased openly. 

' AnSharya ' ( in Manu ) means * not having pointed out ( or produced ) 
The meaning is ‘ the thing that is cleared by its being proved that the 
purchase was made openly. ’ Katyayana says : 

( A purchaser ) who does not produce ( or keep present before court ) 
the seller or who does not establish the purchase ( as overt ) should be 
made to pay to the owner the price ( of the article ) as claimed in the 
plaint and a fine ( to the king ). 

Brhaspati ( p. 335 w. 7-8 ) says ; 

When a purchase has been made before ( i-B. to the knowledge of ) a row 
of trader^ and to the knowledge of the king's officers, but the purchase is 
made from one whose habitation is not known or the vendor is dead, the 
real owner ( of the thing thus sold away without title ) will recover his 
chattel after paying half the price ( to the purchaser ) ; in such a case both 
( the real owner and the purchaser ) lose a half on account of the popular 
usage ( on such a point ).* 

Marici says : 

Where the vendor cannot be found because his dwelling place is un- 
known the loss should be assigned equally to both the purchaser and the 
claimant of the thing lost ( by him ). 

1. Compare ysj. II. 170. 

2. The ‘ claimant ’ — the person called * nSstika ’ above. 

8. Bach is to be blamed to some extent, tho purchaser for buying from a man 
whoso habitation was unknown to him, the real owner for being careless enough to lose h|s 
property. ‘ Vyavahaiatah ' may also mean ' in the judicial proceeding ' or ‘ according 
to tho rules of law, ’ 

• P. 197 ( tost. 
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' Nivfis'a^ ' in (Mariot) means ‘ the residenoe pf the vendor ’• ^arada 

saye : 

One should enjoy what is permitted ( by tbe real owner ), whetjier 
women, cattle or land ; but he who enjoys without being offered ( or pei> 
mitted ) should be made to pay the profit of such enjoyment* 

Uddistam ’ means ‘ permitted ‘ bhuktabhogam ' means ‘ hire ( or 
profit ) in accordance with the enjoyment *. Yajnavalkya ( II • 173 ) says : 

The owner of a thing that was lost or stolen and was brought to the 
king by the toll<gate keepers or by guards shall recover it ( from the king ) 
within one year ; after that the king shall take it.* 

As regards what Manu ( VIII. 30 ) says : 

The king should keep in his custody for three years property the ovmer 
of which has disappeared ( or cannot be found ) ; the owner can take it 
( at any time ) within three years; beyond three years the king may 
retain it, 

that refers to property of which a bmhmana learned in the Vedas is the 
owner. The same author ( Manu VIII. 33 ) says ; 

The king, remembering the righteous conduct of the good, should take a 
sixth, tenth or even a twelfth part of property which had been lost and 
was then found ( by the king or his officers ).* 

Hero in the first year ( the king ) should give up tbe whole of tbe pro* 
perty, in the second year he should take a twelfth share and then give up tbe 
property ; in the third year a tenth part ; in the fourth year and the rest a 
sixth. The words ' beyond ( three years ) the king should retain it ' are 
meant only to permit the disposal of the thing after three years if the owner 
does not come ( within three years ); if the owner comes, it must be re- 
stored to him even if disposed of. This is what the Mitaksara says. This, 
however, holds good only if the o^ner he unknown but when there is 
certain knowledge ‘ so and so wont away forgetfully leaving this property ’ 
then he+ recovers it even after three years and the king also has no authority 
to dispose of it. But he may take a certain portion for himself ( for safely 
keeping the articles ). Yajnavalkya ( II. 174 ) mentions the remuneration 
( or wages ) for guarding for a day animals belonging to another that were 
found straying : 

( The owner of straying animals ) should pay four panas if the animal 
be of the species with single hoofs, five for human beings, two panas for 
a buffalo, camel and cow and one fourth of a pana for goats and sheep. 
But what was consumed by them must be paid for besides ( the above). 

On a treasure being found Yajnavalkya ( II. 34-35 ) says : 


. 1, Compare Gautama X. S6-38. 

3. VatiouB explanations arc given as to when a sixth, tenth or twelfth pharq was t^ 
bo taken. Vide notes to V. M. p. 3G1. 

* P. 198 ( text ). X P. 190 ( text ), 
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The king having himself found a fcreasnre^ ehonld give half of it b) 
biShmanasJ bni; a biahmana ( finding treasure ), if learned should take 
' ( appropriate to himself ) the whole, since he ( learned brahmana ) is 
' master of everything. When a treasure is found by anyone else, the- king 
should take a sixth part of it ;* one who does not inform the king of the 
find should be made to restore ( the treasure to the king ) and also pay 
' a fine.* 

But when anyone proves by some distinctive mark or weight or other- 
wise that the treasure ( found ) is his, then the king should deliver it to him 
Ufter giving a twelfth part to the finder and after taking a sixth for himself; 
as Manu ( VlII. 35 ) says : 

When a man avers truthfully and says ‘ this is mine the king should 
take a sixth share from him and a twelfth also- 
*Tbe twelfth share is for the finder. On the subject of property stolen by 
thieves the same author ( Manu V1II> 40 } says : 

Property stolen by thieves must be restored by the king to the owner 
to whatever varna he may belong; if the king appropriates it to his use 
he incurs the sin of the thief.* 

Where the king is unable to recover property ( from thieves ) Krsna- 
DvaipSyana ( Vyasa ) says ; 

If unable to recover property stolen by thieves, the king when so 
powerless shall make it good from his own treasury.* 

Here ends the discourse on sale without ownership. 


Now begins the section on joint undertakings ( or concerns ). 

'Narada ( p. 124 v. 1 ) says ; 

Where traders and others carry on business ( or transactions ) jointly, 
that is declared to be a joint concern, which is a title of law. 


. 1. Nidhi means a tieasare buried in the earth. Compare Manu VIII. 37 , for a 
'pYopdsition similar to ‘ ho is master ot everything. ’ ‘ ‘ 

2. The Mit, interprets this part difiorently as * the king should give a -Sixtdi part to 
the finder ’ ( other than a brahmapa or king ) and keep the rest for himself. The Mit. 
quotes Vasistha III. 13 in support. Vide Gautama X. i3-i5. The interpretation in the 
text is more natural and follows Apararka. 

S. Compare the Indian Treasure Trove Act ( VI of 1878 ) .sootions 4, 10-12>'20_with 
i^hsse rules. 

i. Compare Y5j. II. 36, Gautama X. 46, Vimu III. 66. 

S. Compare Gautama X. 47, Visnu III. 67. 

' P. 200 ( text ). 
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Bj'haspalii ( p. 337 vv. 5-7 ) says : 

If one onl; of many ( partners ), being authorised by all, gives property 
( i.e. enters into transactions of sale &c. with others ) or causes a document 
to be executed, it will be deemed to be done by all^. In matters of doubt 
and in ( cases of discovery of ) fraud they are declared to be the arbi- 
trators and witnesses among themselves, provided they are not afifectd by 
enmity ( among themselves ). When anyone of them ( partners ) is found 
out to have practised fraud in sales and purchases ( for the partnership ) 
he must be cleared by oaths ( and ordeals ). This is the rule in all dis- 
putes ( of this sort ). 

•Tajnavalkya ( H. 265 and 260 ) says : 

They should expel a crooked ( fraudulent ) partner without giving him 
any profit ; one ( partner ) who is unable ( personally to do work ) should 
cause the partnership work to bo done by another- If a loss be caused 
( to the partnership ) because one did what was forbidden or did some- 
thing without being asked to do so or through one’s negligence he should 
make good that loss ; that partner who saves ( partnership property ) from 
destruction is entitled to ( an additional ) one tenth share ( as his reward )■ 

Eaty&yana says ; 

If artisans ( of four kinds be jointly employed ) viz. young apprentices, 
those who have studied the craft, those who are adepts in it and those 
who are teachers, -they shall receive one after another in order one, two, 
three or four shares ( of the profits of the undertaking ). 

S'isyakah ’ means ' apprentices ’ ; ‘ abhijnah ' means ' those who 

know the craft ' kus'alah ’ means ' experts ' acaryah ’ means ' those 
who introduce new methods '• Brhaspati f p- 341 v. 29 ) says : 

The headman among a number of workmen jointly building a mansion 
or temple or making utensils required for religious worship is entitled to two 
shares- * 

The same author ( Brhaspati p.341 v- 30 ) says : 

The same rules have been declared by the good for dancers ; but one 
who beats the tune ( while others sing or dance ) gets half a share while 
the singers get equal shares ( with the dancers ).* 


1. Compare section 251 of the Indian Contract Act. 

2. ‘ Two shares ' — The headman gets as wages double of what other workmen get. 
The reading ‘ eSrmikopaskarani ’ ( articlos of leather ) is bad, particularly when it has to be 
placed in juxtaposition to temples. 

3. The chief dancer gets two shares liko the chief among builders. 

• P. 201 ( text ), 
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EStyayana says 

If any ono from among thorn while they are scattered about ( for 
pillage ) is caught, then* they should contribute ( or bear ) according to 
their shares towards the payment of the ransom for securing his release* 
This is the settled rule as regards all that engage in ( a joint ) under- 
taking without ( previously ) defining their shares, such as traders, 
husbandmen, thieves or artisans. 

Here ends the section on joint undertakings. 


Now begins ( the section on ) resumption of gifts. 

Narada ( p. 128. v- 1 ) says : 

Where a man wishes to resume what he has improperly given, that is 
a title of law called Dattapradanika. 

' Asamyak ’ ( in Narada ) is an adverb and means ‘ in a way that is 
forbidden The same author ( NSrada p. 128 vv. 2, 4, 5 ) says : 

What may be given and what may not be given> valid gifts and invalid 
gifts — in judicial matters, the law of gifts is said to be thus fourfold. An 
anvahita, a ydcitaha ( loan for use ), a pledge, joint property, a deposit, 
son and wife, the whole property of one who has offspring and what has 
bean already promised to another man-these have been declared by the 
( ancient ) teachers to be inalienable ( to be not proper subjects of gift ).^ 

Here as a man has no property over the series of objects ending with 
son and wife, the express prohibition of a gift with reference to them is mere 
anuvada ( a laudatory or condemnatory re-iteration ) as in the case of the 
Vedic text ‘ neither in middle regions nor in the heavens* '* This explanation 

1. Nllakantha introduces these verses rather abruptly. In other works there are two 
verses preceding the first verse quoted, which say that if certain adventurous spirits plunder 
the territory of an enemy king at the bidding of their king, they should give one*tonth of 
the booty to the king and divide the rest, that the head of the plundering party should get 
four shares, the intrepid ones three shares, the strong ones two and the rest one share each. 

2. The words ' anvahita , yacitaka, adhi and uiksepa ' have already been explained; 
‘ son and wife' — these must be regarded as one item. Narada (p. 128 v. 3) says that what may 
not bo given is oigbt-fold. A person is not an absolute owner of what is anvahita with him 
or of yacitaka, of a pledge, deposit or of property jointly owned with others or of son 
and wife. 

3. Ono cannot make a gift of what one does not own. Nllakaptha established above (text 
p,92 and tr. p.83 ) that there is no ownership in wife and son. Therefore the six objeots ending 
with son and wife in Narada could not bo gifted away. But Narada does say that they arc 
* adeyo ’ ( using the potential passive participal }. This is not a prohibition (nisedha) 
properly so called, for a prohibition* is made about something that might, in the absence 
of the prohibition, follow as a matter of course. There being no ownership in the 
six things and it being well-known that a gift can be made only of that which is owned by 
ono, it is not necessary to prohibit. Therefore this is not a proper nifedhn. These words 

’ P. 202 ( text ). 
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also esplaios the paryikdasa ( proviso ) contained in the text of YainavolkySk 
( II. 175 ) ' a man may give anything that does not cause detriment to one’s 
family, except^ wife and son. ' The absence'* of ownership in son and wife has 
been already propounded in the discussion on ownership ( p. 83 above )• 'in 
making a gift of these ( that are mentioned in Narada ) not only will the 
gift be invalid in law, but the man will be liable to undergo an expiatory 
penance, as Daksa says with reference to these : 

That foolish man who makes a gift of these incurs the penalty of 
expiatory penance. 

Manu says ; 

He who receives what may not be given and he who gives what may, 
not be given-both of them should be punished like a thief and should be 


only repeat what is already well-known, that is, they are merely an anuvMa ( which 
is a variety of arthavada ). Nllakantha cites a Vedic example of a negative clause being 
only an awuvada and not a niiedha properly so called. In Tai. 8. V. 2. 7 we have 
a sentence “ The hrahmavadins say ‘ fire should not bo kindled on the bare ground, nor 
in the middle regions nor in the heavens'. ” The rule about agnicayana is that fire is 
to be kindled on gold and not on bare ground. It is not possible to kindle fire in the 
middle ragions nor in the heavens ; therefore this prohibitory passage ( ndntarikie na divi ) 
does not forbid what possibly might he done. These words contain only an arthavada 
( of tha anuvada variety ) and serve to belaud the kindling of fire on gold and censure 
kindling on bare ground. This text is dealt with in laimini I. 2. 5 and X. 8. 7. 'Vide notes 
to V. H. pp. 367-SG8 for further explanation. An arthavada has three varieties; 'virodhc 
gnpavadah syad~anavidoSvadh5tite I bhutarthavadas-tad-dhanad — arthavadaB-tridha 

matah ' II. When it is said ‘ Adityo yupah ' (the sun is the sacrificial post) it is an example qfj 
gunavada as this is opposed to our perception, but the sentence has only a secondary sense , 
( viz. that both Aditya and yupa are brilliant }. When it is said ‘ agnir-himasya bhesajam ’ 
(fire is an antidote to cold) it expresses what is well-known from the experience of our 
senses. So this is anuvada. When it is said ‘ Indra killed V.itra, ’ it is bhutSrthavada 
mnee it is not opposed to any pramana, nor is it known from any pramana ; it only 
narrates a story. 

1. When the negative particle ' na ’ is employed in a passage the question often ' 
arises as to its exact import. In some cases it has the sense of pratisedba ( prohibition }, 
as in ' he does not take the ^as'i cup in Atiratra sacrifice ’. Sometimes ' na ' has the 
sense of an arthavada, as in ' neither in the middle regions nor in the sky ’ discussed above. 
In some cases ‘ na ’ has the sense of ‘ paryudasa ' ( an exception or proviso ). A Vedic 
example is’' the snBtaka should not see the rising sun, ' which passage is preceded by the' 
words ‘ tasya vratam ' ( his observances ). An observance is something positive ; there* 
fore ' he should not sec &c. ’ docs not prohibit the seeing of the rising sun, but only enjoins 
that he should make a resolve not to see the rising sun YajSavalkya’B rule is ‘ what a 
man owns may be given. ' The words ' except son and wife ' constitute an exception. Just 
as in Narada 's verses ‘ anvahitam &c. ’ several things are declared to be adeya though'' 
over the first six of them there is no ownership ( and so the negative particle is construed 
as an anuvada ), so Yaj. excludes son and wifo from deya things though they are not of 
the same nature as other things ( over wi^ch there is ownership ) . This is the idea ' 
conveyed by the words ‘ this explanation also explains &o , Vide notes to V. H. pp. 369- ' 
370 for detailed explanation. Daksa enumerates nine things as udsm - ■ ■ 

’ P. 203 { text ). 
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made to pay the highest amercement.^ 

What may be given is thus declared by Bihaspati ( p. 342 v, 3 ) : 

. What remains after (providing) for the food and clothing of the family 
may be given. 

E^tySyana declares what must be given ( without fail ) : 

He who. having voluntarily promised a gift to a brahmana, does not 
deliver it should be compelled to give it as if it were a debt and should 
be fined the first amercement. 

Gautama ( V- 21 ) says ‘ one should not give, even after promising to 
give, to a man who does what is forbidden * ( by the s'’&straa ). Vyasa forbids 
the gift or sale of means of livelihood •? 

Those who are born and those who are yet to be born and those who 
. are in the womb wish for means of livelihood so no gift nor sale ( of rrtti: 
Cfm be effected ). 

NSrada ( pp. 128-129 vV. 3 and 8-) sets out the various kinds of valid 
and void gifts : 

*Of valid gifts there are seven varieties and invalid gifts are of sixteeU 
varieties. The price paid for goods, wages, what is paid for pleasure 
( from dancers or bards ), a gift through affection, a gift from gratitude, 
a gift to a bride's kinsmen and gifts ifor charitable purposes-these are known 
as valid gifts by those who have knowledge of gifts. 

* Anugraha ’ means ‘ dharma ’ ( religious and charitable purposes ). 
M&rada ( pp. 129~130 vv. 9-11 ) says ; 

Invalid gifts are ( sixteen ) as follows : What has been given by men 
under the influence ( or pressure ) of fear, anger, pangs of sorrow, or as a 
bribe or in jest, or under misapprehension ( as to person or thing ), or 
through fraud, or given by a child or by a fool or by one who is not his 
own master, by one who is distressed, by one intoxicated, by one who is 
insane ; or what is given from the desire of a reward thinking ‘ this man 
will do me some good turn ' ; what is given through ignorance to an 
tmdeserving person because it was proclaimed that he was a worthy 
^person, what is given for a purpose which is really sinful ( though 
thought to be meritorious ) — aU these are known to be invalid gifts.® 


1. Mann VIII. 138 lays down 1000 ponas as tho highest amorcomont, 500 as middle 
and 250 as first ; and Vaj. I. 866 ptcsciibcs 1080 as tho highest fine, half of it as mid- 
dling and quarter of it as first or lowest. 

2. ' Adharmasamyukta ' in Gautama moans one who is guilty of visiting a prosti- 
tute and such other censurable conduct. * Vrtti ' — Maudlik takes it in tho modern sense 
of * a religious office such as that of a village priest ' by which a man makes his livelihood ; 
but it is not necessary to do so. 

8. fn iTaverbat v. Kablibdi 15 Bom, 826 at p. 336 it was said that Kilakan^ha does' 
hot place a conditional gift amongst those which bio essentially void and that in the woikf 
of other Hindu writers tho word ' upSdhi ' usually implies fraud and not merely condition* 
With the last two in Itaiada compare Manu VIII. 212, 

* V. 201 ( text ). 
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‘ Buk ’ means ‘ pain ’• The construction is ‘ by those who are under 
the influence of pain caused by fear and the rest ' !• e. the meaning is 
‘ given by one who was oppressed by the fear of being beaten &o in the 
same way what was given ( to others ) through anger against brothers with 
the idea that loss may be caused ; ‘ vyatyasah ’ is when a man intending^ 
to give silver gives gold through mistake : ' chalayogatah ’ occurs when 
( for example ) knowing that a king wanted to give a cow to Devadatta it 
was given to another who dressed himself like Devadatta, even though the 
recipient was a worthy man ‘ artah ’ means ‘ one whose mind is restless 
through disease ' ; ' mattah ’ means ‘ intoxicated by some intoxicating drug ’ 

' nnmattab ' means affected by wind ( delirium ) ; ‘ apavarjitam ’ means* 
given ’ : what was given with the thought ‘ he would do me a good turn ’ 
to one who does not do it what was given with the idea that one ( the 
donee ) will employ it for religious purposes but who employs it for sinful 
purposes. These ( gifts ) return ( to the donor ). Katyayana says : 

* What is given through lust or wrath or by those who are dependent, 
by those distressed, by those frightened, by lunatics or by those who are 
infatuated, or what was given for avoiding ( the consequences of ) lapses 
( from the right path ) — these may be taken back.^ 

‘ KamSt ’ means ' for seducing the wife of another ’ / ‘ khbalh ' 
means ‘ one frightened ’ i the meaning of ‘ vyatyaBB>>>>...dattam ’ is bribe* 

What is promised as a bribe to a man for accomplishing a certain obje^ 
need never be given even though the object be aocomplisbed. If the bribe 
were given before ( the object was accomplished ), it should be returned 
by force ( to the giver ) and a fine eleven times as much ( as the 
bribe ) should be levied* This is what the followers of Garga and 
Manu say.* 

The same author ( Eatyayana ) describes the nature of a bribe: 

That is"said to be utkoca ( a bribe ) which is obtained by these, viz* by 
giving information about a theft, about a felon, about one who breaks the 
rules of decent conduct, about an adulterer, by pointing out those who 
are of bad character, by spreading false reports about a person.* 

Manu I ( VIII* 166 ) says: 

A fraudulent mortgage or sale, a fraudulent gift or acceptance and 
everything else wherever ( the king or judge ) finds deoeit-aU these ho 
should declare to be void. 


1, Compaio Gautama V. 22 and Br, p, 348 vv. 9*10. 

2. These two verses are quoted m Shri Sitaram v. Shri Marihar 35 Bom. 169 at 
p. 180 where it Was held that if an adoption Was induced by a bribe given to a widow, the 
bribe was an illegal payment and cannot support a sale or gift. 

' 3. ' Giving information about a thoit ' — cither suppressing information about a 

paeon who is really a thief or threatening a poison that he would he reported as a thipf* 

; F, 206 ( text }. 
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* ‘ Yoga ’ means ‘ fraud ’ ; ‘ yasya ’ means ‘ in whatever other tran- 
saction The meaning is that ' all that returns ( to the donpr ) when the , 
fraud vanishes ( i. e> is detected ) ’• Katyayana says 

> If a gift was promised hy a man for a religious purpose whether when 
in good health or when afflicted with disease, the son should be made to 
pay it, if the father ( the promisor ) dies without actually banding it over ; 

- there is no doubt on this point. 

Further elucidation on this point will be found in my revered father's 
Dvaitanirnaya. 

Here ends ( the section on ) resumption of gifts. 


Now begins ( the section on ) the breach of a contract of service. 

Narada ( p. 131 v. 1 ) says : 

When a man having agreed to serve does not carry out the agreement) 
it is termed a breach of the contract of service, a title of law. 

Brhaspati ( p. 345 v. 10 ) says that servants are of three kinds : 

The armed fighter is declared to be highest, the cultivator the middling 
one, the porter is declared to be the lowest and so is (a servant ) 
employed in household work.^ 

Narada ( p< 135 v. 24 ) says : 

One who is appointed over aU ( servants ) and ( to supervise ) over the 
household should also be regarded as a labourer and he is known to be 

1 . It was said above that a gift by one who ie ‘ Sita ' is void ; an ezoeption to that la 
stated in this verse. The only oases where an incomplete gift not actually made but remain- 
ing only in promise was enforced by the courts in ancient India are a gift promised to a 
brjOimana ( vide Kityayana quoted above on p. 233} and a gift for a religious purpose. This 
verse contains the germ of the idea of a will since here the mere declaration of the inten- 
tion of a man to give for religious purposes is made enforceable after his death. In modern 
times a mere gift for cfAarma without specifying any particular object is declared to bo 
void for uncertainty. Vide 6 Bom. 24. 14 Bom. 482, 17 Bom, 351, 18 Bom. 136, 23 Bom., 
726 ( P. 0. ) at p. 735 { = 20 I. A 71 ). But this is opposed, as pointed out in 80 Mad. 840 
to the spirit of ancient Hindu Law. Vide Manu IV. 227 for dharma meaning ‘ is^ ’ 

( tellgious purposes ) and ‘ porta ’ ( charitable purposes ). This text of Katyayana is the 
basis of the Hindu Law of religions Trusts. Vide Ohelcibha% v. Uderam 86 Bom. 29 at 
p. 85 ( where the verse ie quoted ) and Bhupati Nath v. Bam Lai 37 Oal. 128 (F. B. ) at 
p. 187 ( where also Kat. is quoted ), In many of the oarliar reported oases it was laid 
down as a general proposition that under Hindu Law a gift was Invalid without possess- 
ion. Vide 4 Bom. H.O.R. ( A. C. J. ) p. 31, 10 Bom. H. 0. R. 401. But since Kalidaa v. 
Kanhaya LalL.'R. 11 I. A. 218 it has been held that possession is not absolutely necessary 
to constitute a valid gift under Hindu Law. In Bhaskar v. Sarasvatibai 17 Bom. 486 
( at p. 491 ) it is said ( approving Mayne ) that Hindu Law properly so called appears to 
ay little stress on any such rule as applicable to gifts. 

2. Compare N5r. p. 134 v. 23 for the same throe classes and examples. 

• P.'20G ( toxt ). 
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kautombika ( the general family seryant ). 

EStySyana says : 

According to Bhrgn, one who is free, by giving himself ( to another )', 
becomes a slave like a wife.* Slavery should be known as limited to three 
var^as ( classes ), in no case can a bmhmana become a slave. ^Slavery of 
men of the k^atriya, vaisV® and s'ldra classes, who give up their freedom, 
is to be in the descending order of the classes and not in the inyersa 
order.® 

Narada ( p. 137 v. 39 ) says : 

Slavery is not ordained in the inverse order of the ( four classes ),* 
Katyayana says : 

Where the three twice*born classes are fallen from the order of ascetics, 
there ( the king ) should banish a brShmana ( apostate ) and a kwtriya 
( apostate ) should be reduced to slavery. This is the view of Bhrgu. 

The mention of ‘ ksatra ’ ( in Eatyayana ) is intended to include the 
vais ya and s'hdra also.* Daksa and Narada describe the method of {>anisb' 
ing a brahmana : 

He who, having entered the order of asceticism, does not abide by the 
peculiar duties of that order should be instantly banished by the king 
after having branded on his skin the mark of dog's foot. 

KStyayana says : 

A brahmana should not be made a slave even to a biShmana. But a 
brahmana may, if he so desires, do work for another brahmana who is 
possessed of good character and Vedio learning and to whom he is inferior 
•( in these respects ). But even then a brahmana should not do impure 

1. Just as a woman by rendering up her person to her hnsband as his wife beeomes 
his dependent, so when a free man offers himself as belonging to another, he becomes a slsnrs, 

2. The first half is the same asYaj. H. 183 (latter half). A ksatriya, vais'ya or s'ndia 
can be the slave of a brahmana, a vais'ya or s'ndra can be the slave of a ksatriya and a 
s'udra of the vais'ya. 

3. The latter half of this verso is * ezcopt where a man violates the duties peculiar 
to his class and status. Slavery is like the condition of a wife '. A brahmana could marry 
a girl of his own or of any of tho three other classes ; so a ksatriya or vais'ya could be the 
slave of a brahmana; but just as a ksatriya or vais'ya male could not have as his wife a 
girl of a higher class, so a man of a higher class could not be the slave of one of a lower 
class. Narada says generally that a man who violates the duties of his caste may become 
the slave of one of a lower caste, while YSj. II. 183 restricts this general rule by saying 
that one who is an apostate from sannyasa ( even though a brahmana ) becomes tho siave 
of the king alone ; but Katyayana prescribes that a brahmana apostate from sannySsa 
should be banished and any one of the other classes should bo made a slave of tho king. 

4* This note of Nllakantha shows that he held that even s'udras could go into the 
order of sannyasa. But tho trend of tho dharmasutras and other ancient authorities is 
that a s'udra could not be a sannyasin. Vide 39 Bom. 168 at p. 174 where it was assumSd 
that sannyasis are confined to the three higher castes, 

• P. 207 ( text ). 
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work ( even for a learned brahma^a }.^ 

Mann ( VIII. 41X ) saya : 

*A brahma^a should supporf; wifihout harshness a ksatriya or a vais^ye 
distressed for his livelihood ; he should make them do work ( befitliing 
them ) if they were their own masters. 

Svamikarma ’ means ‘ work of a higher kind suited to their oastp 
Eat^yana says : 

He who takes a hrShmana woman and also he who sdls her should 
‘ be fined by the king who should make that transaction ( of sale and pui> 
chase ) null and void. He who enslaves a woman of a respectable family 
that took shelter with him at her pleasure ( or through lust ) or who trans* 
fers her to another shall be punished and his act shall be annulled. He 
whe enjoys the nurse of his child or one who is not a nurse or the wife 
of his attendant as if she were a female slave would incur the lowest 
amercement 

Visi^u ( V. 151 ) says : * one who employs a man of a higher caste aae 
slave shall be fined in the highest amercement. Eatyiyana says ; 

Ho who wishes to sell a female slave faithful to him who ories ( when 
about to be sold ), being able and not in any difficulty, would inour the 
lowest amercement. 

NSrada ( pp. 135-137 vv. 26-29, 37, 30 ) describes the varieties of staves : 

One born at ( his master’s ) house, one purchased ( for money ), one 
received ( by gift and the like ), one obtained by inheritance, one main- 
tained during a famine, one pledged by his master, onet released from 
a heavy debt, one made captive in a fight, one won through a wag,er> 
one who approaches saying ‘ I am thine ’, one fallen from asceticism, one 
enslaved for a stipulated period, one who becomes a slave lor maintenance, 
one enslaved on account of connection with a female slave, one sold by him- 
self-thesB are the fifteen classes of slaves declared in the sastraa. Aipong 
these the group of the first four cannot be released from slavery esoept 
by the favour of their masters ; their bondage is hereditary. That wretched 
man who, being free, sells himself is the vilest of these ( fifteen varieties ), 
He also cannot be released from bondage. He out of these ( fifteen ), who 
saves his master from danger to life, would be free from the state of 


1. Natada ( p. 131. vv. 5-7 ) divides work into pure and impure and says that pura' 
work is done by labourers and impure by slaves and then sets out impure work as ' sweep- 
ing the gateway, the privy, the road and the place for rubbish, shampooing private parts Acf, 

2, This may refer to a brahmana being made a slave or to the fact of a man of ^ 
lower olasB employing as a slave one of a higher class. 

• P. 208 (Itext ). t P. 209 ( text ). 
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slavery and shall get a son's share ( out ot his master’s wealth ).* 
TSjnavalkya ( II. 183 ) says : 

He who falls from asceticism becomes the king's slave for lifei^ 

NSrada ( pp> 136-137 vv. 31-34 ) says : 

One maintained in a famine is released from bondage if he gives a pair 
of oxen. A slave who is pledged becomes free ( from pledgee’s slavery ) 
when his master redeems him by paying off the debt. A debtor is freed 
from slavery by paying his debt with interest. One who approaches say- 
ing ' I am thine ', one made a prisoner in war and one won in a wager— 
these are released on giving a substitute who will do some work.^ A slave 
for a stipulated period gets release on the expiry of the time fixed> *The 
slave for maintenance is released at once from the moment the master ceases 
to give him food. One enslaved on account of ( connection with ) a female 
slave is released on parting from her. 

' Fratis''irsah ’ means ' a substitute ' Yadam ' means ‘ a female slave '• 
ysinayalkya ( II- 182 ) says : 

One who is forcibly made a slave and who is sold as a slave by robbers 
is released ( by the king if the master does not release him ).* 

NSrada ( p. 138 v. 40 ) says : 

If on6 Who is not free offers himself as a slave ( to another ) saying 
. ' 1 am thine the slave would not secure his desire, but the former 
.. master can recover him. 

' Asvatantrah ' means ' the slave of another '• In this section, the 
masculine gender of the word ‘ dasa ' being not intended ( to be strictly 
taken ), it should be understood that all these rules apply to a female slave 
also. EatySyana states a reason for enfranchising a female slave : 

He, who has intercourse with his female slave who bears issue to him in 
consequence, should make her together with her offspring free from slavery 
' having regard to the seed. 

‘ Bijam ’ means ' child ’ ; the meaning is ' considering the fact of the 
dhild being ot good qualities ’.® Narada ( p. 138 vv. 42-43 ) says : 


1. ' One bom at hia master's house ’ — means ‘ born from a female slave of the mastoi. * 
He is otherwise called ' garbhadasa '. ' Bhaktadssab ' means one who says " I shall be your 
dave till 1 shall pay off the price of the food 1 have eaten " or one who says ' I shall be 
your slave as long as you give me food. ’ ' Who saves his master &c, ’ — The Mit. on Yaj. U’ 

182 says ' when he saves his master attacked by robbers or a tiger ' One enslaved 

female slave ’ — means ‘ one who being in love with a female slave marries her and enters 
the household as a slave. ' 

2. That is, he could not be a free man by the favour of his master or by imperilling his 
life for saving his master. 

3. The reading ' tulyakarmana ’ is much bettor. It moans ‘ a substitute who is able 
tp do as much work as these slaves 

, , 4. Compare Nar. p. 137 v. 33. 

5. Vide notes to V. M. p. 380 for other explanations. 

• P. 210*1 text). 
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One whoi being pleased in his mind, desires to emanoipate his own slaTe 
should take from his ( the slave's ) shoulders a jar filled with water and 
smash it to pieces. He should sprinkle his ( slave’s ) head with the 
water containing whole grain and dowers and having declared thrice 
' you are not a slave ' he should dismiss him with his face turned towards 
the east. ^Thenceforward he should be spoken of 'as ‘ svamyanugtaha- 
palitah ’ ; the master may partake of food cooked by him and present^ 
may be accepted from him and he becomes respected by the good.^ 
EatySyana says : 

A female who is not a slave, if married by a slave, would also be a slave, 
for her husbund is her lord and the lord is dependent on his master. Of 
the wealth that belongs to a slave the master of the slave is regarded to be 
the owner.^ 

Thus ends ( the section on ) breach of contract of service. 


Now begins ( the section on ) non-payment of wages- 

Narada ( p. 139 V. 1 ) says : 

A series of rules for payment Ahd nonpayment of the wages of labour- 
ers is declared ( hereafter ) : that is known to be the title of law caUed 
‘ non-payment of wages t 

XSjnavalkya ( II. 194 ) says : 

He who without settling the wages to be paid causes work ( to be done)* 
should be made by the king to pay a tenth part ( of the profits ) of trade, 
cattle or crop. > 

This refers to light work- As regards heavy work B^baspati ( p 346 
VV. 12*-13 ) says ; 

A cultivator of the soil should take a third or fifth part ( of tbe^- 
produce ) ; a cultivator to whom food and clothing are given should take a 
fifth part of ( the crop raised by ) his plough ; while one who is not so 
provided should take a third part of the crop produced. 

‘ Bhaktacchadabhrtah ’ means ‘ maintained by giving food and raiment* , 
UNarada ( p. 140 v. 5 ) says • ’ 

He who does not perform work that he has promised to do should Jbe 


1. ' Vaktavyah &o. ’ — this would also mean ' he should be addressed as an equal by hla 
former master ’ ; ' STSmyanugrahapUitah ’ would then mean ‘ being saved by the favour of 
his master ’. ‘ FratigrShyah ’ would ordinarily mean ' presents may bo made to him *, 

2. As to this last compare Manu VIII. A16 and Nar. p. 138 v. 41 which prescribe that 
whatever a wife, a slave or a son may acquire shall belong to him to whom they belong. 
The V. C. and V. B. add a half-verse, which says that what a slave gets by selling himself 
and whatever ho gets as a a gift from his master through favour do not belong to tl^e master. 

* P. 311 ( text ). V P. 212 ( text ). 
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compelled to do it after giving him the wages. If he does not perform it 
after having taken wages, he would incur liability to pay back twice the 
wages.* 

Manu ( VIII. 215 ) says : 

A hired workman, who, without being ill, does not perform through 
insolence work as agreed upon, should be fined eight krsnalas and no 
wages should be paid to him.* 

The Same author ( Manu VIIL 217 and 216 ) says : 

He> who whether well or ill does not perform the work as agreed, 
shall have no wages paid to him though the work left unperformed be 
only a small part- But a labourer who was ill may when he becomes 
well perform his work as at first agreed upon and would get his proper 
wages even after the lapse of a long time. 

ViSQU ( V. 153-154 ) says : ‘A hired labourer leaving off work before 
the stipulated period expires shall forfeit the whole price of his labour and 
should pay to the king a hundred pauias *> The same author ( Vispu Y. 
157—159 ) says: ‘ If the master dismiss the servant before the expiry 
bf the stipulated period he shall pay to the servant his whole wages and 
a hundred papas to the king, except in cases where the servant is to 
blame.’ ^ Vrddha-Manu says : 

A servant should be made to pay the value of what he lost through care- 
lessness and twice the value of what he lost through hatred (of the master), 
'but be should not be made to pay anything for what was stolen by 
thieves, nor for what was burnt, nor for what was carried away by water. 

Drohah ' means ' hatred ' Idham ’ means ‘ carried away 
)(sjfiavalkya ( II. 197-198 ) says : 

One who causes an obstacle ( by refusal to work ) just at the ( auspicious ) 
time of starting should be made to pay twice the wages » if ( he causes 
obstacle ) after starting he should be made to pay a seventh part j but 
the fourth part if he leaves off on the way. 

Vrddha-Manu says : 

If a merchant dismisses the servant on part of the journey after selling 
the merchandise^ he ( the servant ) too must bo paid, but he shall receive 
half the wages- 
^tyayana says : 

If the goods be detained or seized on the way, he ( the servant ) would 
obtain Wages in proportion to the distance traversed. That master who 


1 , Compare Yaj- II, 193, 

2, A kranala ( otherwise called fdlctikd ) is a little less than tvVo grains. Five 
kf spalas made one mSsa and 16 ma^s made a sttvaina, but two kpsualas made a masa of 
Eilvei. Vide Hanu Vm. 134-135 and Yaj. I. 362.363. 

8. The fault of the servant must bo theft and the like and not eating large quantities 
otlood &c. 

* P, 218 ( text ). 
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' 'deserts on the way his servant who is helpless, tired or afflicted with dis- 
' ease will incur the first amercement, if he does not wait for three days in ' 
ther village ( after the servant gets iU ). 

‘ 'Asiddhyeta ’ means ‘ is detained or attached by the king’s order Brhas- ' 
pati ( p. 346 vv. 17-18 ) says '• 

When a servant being enjoined by the master ( to do something ) does 
an improper act ( such as theft ) for the master's benefit the master shall 
1)0 held responsible for it. That master who does not pay the wages of 
labour even after the work is finished shall be compelled by the king to 
bay it and also a proportionate fine.^ 

Narada ( p. 141 v. 7 ) says : 

( A merchant ) who after having hired vehicles and beasts of burden 
' does not carry his merchandise by means of them shall be made to pay 
a fourth part of the hire, and the whole hire if he leaves them half way. 

* * Yanam ’ means ‘ chariot and the like ’ i * vahanam ’ means direct 
vehicles such as horses i^tyayana says : 

He who having hired elephants, horsesj bullocks, asses, camels and the 
like does cot return them when his object is fulfilled shall be made to pay 
( the hire ) till he returns them. 

NSrada ( p. 143 vv. 20-21 ) says : 

r 

If a man builds a house on the land of another and lives in it paying 
rent ( for the land ), he may take with him when ho leaves it the thatch, 
the timber, the bricks and the like ( building materials ). But if be 
has resided on the ground of another without paying rent and without any 
definite agreement, he shall, when he leaves the house, make over to the 
' owner of the ground, the thatch and the timber and the bricks laid ( as 
walls )■ 

' Stomab ' moans ' hire 

Here ends ( the section on ) non-payment of wages. 


Now begins ( the section on ) transgression of conventions. 

Narada ( p. 153 v. 1 ) says '• 

The established conventions ( or rules ) among heretics, natgamas 
and the like are styled aamaya ( compact, usage ). That is known, to 
be a title of law called ‘ non-violation of conventions 


1. It is bettor to read ‘ vinayam ’ for ' vetanam 

3, ‘ SamaySnapSkaima ’ — Anapakarma is used in Mann V..II. 4 vvith rofoteuco to 
‘ ^fts ’ and ' anapakriyS ’ which is similai to ‘ anapakarma ' in derivation is usod With 
reference to gifts and wages in Manu VIII. 314. Narada has ' vclanas} anapakarma ’ and 
‘ eamayasyauapakarma '. It is difSoult to give an exact rendering of anapakarma 
* E. 314 (text). 

V, M. 81 
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* ‘ Fakhandinah ' means ' persons engaged in trade 'who are opposed to 
the path laid down by the Vedas * naigamah ’ are those ( traders ) who 
are not opposed to the Vedaj by the word ‘ adi ’ persons learned in the 
three Vedas are included. Brhaspati ( pp. 3dl6-347 tv. 2-3 ) declares the 
duty of the king in these matters. 

( The king ) should bring and establish there ( in his kingdom ) brShma- 
nas proficient in the Vedas and lores, learned brahmanas and those who 
keep sacrificial fires and should assign to them means of livelihood. He 
should donate to them houses and lands from which no taxes are levied, 
having declared in a grant of his that they would be free from liability to 
pay in future ( the king's dues on land cultivated by them ). ^ 

' Anachedyakatah ' means ‘ on which taxes are not levied '• ‘ MuktabhSvj^h ' 
means ' the future ( share of the king in the ) produce from the soil of which 
is given up Tajnavalkya ( II. 186 ) thus speaks about the peculiar rules 
of learned brahmapas and the like : 

Whatever rules are established by the king or by local conventions 
should be assiduously observed ( by the learned brahmanas and others ) 
so far as they are not in conflict with their duties ( as laid down in their 
sacred books ).* 

NSrada ( p. 163 v* 2 ) says : 

Among hereticsj among naigamae, guilds* corporations, groups and 
assemblages, the king must maintain the conventions ( settled ) among 
them, in fortified places as well as in the open country also. 

‘ S repis are communities of persons of various castes carrying on 
one kind of trade or business ! ‘ plgah ’ are communities of the same ( i. e. 
of persons of different castes ) carrying on different kinds of trades i 
vratas ’ are assemblages of kinsmen* relatives and cognates ; they are also 

' Saih'vid ' means ‘ a settled convention oi usage ’ and ‘ vyatikiama ’ means ' transgression ’• 
So ‘ samvidvyatikrama ’ is another name of ‘ samayasySnapakarma ’. Manu ( YHI. 5 ) and 
Yaj. employ the title ‘ saihvid-vyatikrama ’ while Bjr. employs the word ‘ samayatikrama ’. 
' Heretics ’ arc Bauddhas and Jainas who deny the authority of the Vedas. ‘ Naigama ' 
ordinarily means ‘ a trader ’. Katyayana as quoted in V. B. ( p, 668 ) defines ' naigama ' 
as a ' group of citizens ’. The Mit, on Yaj. ( II. 192 ) explains ' naigama ' as ' Pas'upatas 
and others who regard the Vedas as authoritative ’ ( here the word is derived from ‘ nigama ’ 
meaning ‘ Veda ’ ). 

1. Ap. Ph. S. II. 10. 26. 10, Manu VII. 133 exempt a learned brahmapa from taxation 
and Manu VII. 13S calls upon a king to assign means of livelihood to arolriyaa, 

2, Apararka and Sm. C. give examples of ‘ conventional rules '. Vide notes to V. M. 
p. 386. Some examples arc : ‘ old prapaa and temples should be repaired, poor people should 
be supported ; when there is trouble from thieves, one man from each house should como for- 
ward for defence Ac. ’ In tho Feheva inscription from the temple of Garibnath ( Epi. Ind, 
Vol. I. p. 184, ] we find that pious horse-dealers at Pchova agreed to impose upon themselves 
and their oustomers certain tithes, the proceeds of which wore to bo distributed among 
certain temples and priests. As examples of rules by the king are mentioned ‘ horses should 
not be sent to the enemy’s country, food should be given to all travellers ’. 

! P. 315 ( text ). 
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termed ‘ ktilas ’ ; ‘ pakhandins ’ and ‘ naigamas ’ have* been already 
explained.^ ‘ Ganas ' are the assemblages of these beginning with heretics 
and ending with ‘ vratas Yajnavalkya ( II. 187 ) prescribes a punishment 
for breaches of the conventions ( settled ) among these : 

Him who embezzles the property of a gana or who violates their 
established usages, the king should banish from the country after confis* 
eating all hie property. * 

Here ends ( the section on ) the violation of conventions- 


Now begins ( the section on ) rescission of purchase. 

Narada ( p. 149 v. 1 ) says s 

When a purchaser, after having purchased an article for a ( certain ) 
price, does not approve of it ( i. e. repents of the purchase ), it is termed 
rescission of purchase, which is a title of law. 

The same author ( Narada p. 150 vv. 5-6 ) fixes the time for examiu' 
ing an article f i. e. for buying an article on approval ) : 

One should examine milch cattle within three days ( from purchase ), 
beasts of burden for five days and the examination of pearls, diamonds 
and corals may extend up to seven days. ( The examination ) of male 
bipeds ( i, e. male slaves ) may extend to half a month and twice that 
( i. e. for a month ) in the case of a female ( slave ), of all kinds of seeds 
for ten days and for one day in the case of iron and clothes.^ 

Eat^yana says ; 

The rescission ( lit. repentance ) in the case of land extends to ten 
days for the purchaser or for the seller* 

Bfhaspati ( p. 350 v. 6 ) says ; 

If some defect in any way is found ( by examination ) in the article 
before these ( periods elapse ), the article should be returned to the seller 
and the buyer should obtain the price thereof, 
f EatyByana says : 

If an article were purchased without being examined and was after- 

1, Videp. 5nl above for Sreni, pSga and kula, KatySyana ( vv. 678-680 ) defines 
the terms mentioned in this verse of NSrada. ' Pnga ’ is variously explained, Mayfikha 
gives one explanation. Kat. explains it as * oompauies of traders Yir. explains it as ' horse 
riders and elephant riders '. Kat, explains ‘ vrata ’ as meaning ' troops of soldiers armed 
with various weapons ’ and ‘ gana ’ as an assembly of brShmanas, ' Vide notes to Y. M. p. 
886 for examples of conventions prevalent among heretics Ac, 

2, This punishment was to be awarded for serious ofiencos, but for light ones Mann 
( YIII. 220 ) prescribed a fine of four suvaipas or six niekas &c. 

3, Compare Yaj, II, 177. These rules can apply only if the thing was purchased withoi{t 
examination. 

• P. 216 ( text ). V P. 217 ( text ), 
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wards shown to be defective! the article shonld be returned to its owner 
within the time ( limited by the s'astras ) but not otherwise* 

With regard to an article bought after an examination by ( the pni> 
chaser ) himself Narada ( pp. 149-150 vv- 2-3 ) says : 

Where a purchaser, after purchasing an article for a price, thinks that 
be has made a bad purchase, it should be returned ( by him ) to the 
seller the same day without looking into it ( i* e* without examining it )*‘ 
If the purchaser were to return it on the second day, he would forfeit 
( lit* bring ) a thirtieth part of the price ; if on the third day, double 
of that ( i. e* a fifteenth part ) after that it ( the article ) belongs to the 
purchaser alone ( i. e. it cannot be returned )* 
hlaiada ( p. 160 v* 7 ) says : 

A worn garment, which is dark and soiled, when purchased with 
( knowledge of ) aU faults cannot be returned to the seller. ^ 

Here ends ( the section on ) rescission of purchase. 


Now begins ( the section on ) non-delivery of sold chattel* 

NSrada ( p. 146 v* 1 ) says : 

YHien an article has been sold for a ( certain ) price and is not 
delivered to the purchaser, that is termed non-delivery of a sold diattel, 
which is a title of law . 

* Ysjnavalkya ( II. 254 ) says - 

He who having received the price of an article does not at all deliver 
it to the buyer should be made to deliver it to the buyer together with 
interest and if ( the purchaser ) has come from a foreign country, then 
together with the profit that he would have made in the foreign country. 

' Dik ’ means ‘ another country ’ ; ‘ diglsbha ’ means ‘ the profit that 
would bo made by sale in another country ’ ; - ‘ sodayam ' means ‘ together 
with interest ’* The same author ( Yajnavalkya II. 256 ) says - 

' If an article suffer damage by an act of God or the king, the loss 
will fall on the seller alone if he did not deliver it on demand. 

The same author ( Yaj* II. 255 ) says : 

If loss ( of the thing sold ) arises through the fault of the purchaser, 
the loss falls on the purchaser alone.* 

Narada ( p. 148 v. 9 ) says : ‘ 

When a purchaser, having purchased an article, does not accept it when 


1. The reading ‘ aviksatam ’ { in an undamaged condition ) is mnob bettor* 

2. Oompaie section 107 oE the Indian Contract Act. 

' P. 318 ( text'), 
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ib is delivered to him ( by bbe vendor ), the vendor inoprs no halme ( i. e. 
t ' .commits no wrong ) by selling it to another. 

YajEavalkya says : 

What was sold for an inadequate price by an intoxicated man^ or 
by one insane or by one who is dependent or idiotic most be given up ( by 
the purchaser ) and it wonld still belong to the vendor-^ 

All these rules must be understood as referring to an undertaking given 
by the seller to the effect ' the article is to be delivered to you alone and to 
hdne else, when the price is paid ’ , since"* ^rada ( p. 148 v. 10 ) says : 

Thus has the rule ( or law ) been declared with regard to goods for 
which the price has been paid. When the price has not been tendered, 
there is no transgression by the vendor,^ unless there be a special agree* 
ment to deliver in spite of no price being paid ). 

On the sale of an article with blemishes Tsjnavalkya says 

That clever man who, knowing his chattel to be full of defects, sells it 
should be mode to pay double its price ( to the purchaser ) and a fine 
equal to that ( i. e. double the price ). 

Here ends the ( section on ) non*delivery of a sold chattel. 


Now begins ( the section on ) dispute between master and herdsman. 


When cattle or the like are destroyed ( or injured ) through the fault 
o'f the herdsman, Tajnavalkya ( II. 165 ) says : 

When the loss occurs through the fault of the herdsman, the fine 
ordained for him is twelve panas and a half and ( he must give ) to the 
owner also the animal* ( or its price )• ' > ^ 

' Dravyam ’ means ‘ a cow and the like ’• Manu ( YIII. 234 ) lays 
wWn the signs of ascertaining the death of cattle and the like. 


1. This versa very olosely resembles Br. p, S60 V..5. Some oonstme ' for an in- 
adequate price ' as a separate cause for rescission. J 

8. No fault attaches to the vendor if he retains the article or disposes of it to another 
when no price is'paid unless he specially agreed that he would not do so, though the price 
ho not paid at once. ^ 

8. This appears to he the same as Bf. p. 350 v. i. The verse in the text is not found li/ 
the printed Y5j. and is ascribed to Bf. by Sm. G. and Vir. Compare Yaj. II. 257 and Narada 
p. 118 V. 7. 

' 4, * SSrdhatrayodas'a ’ is rendered as 13^ by the Mit., Apararka and Sm^lioa- 
Adrika, while the Vir and Far. M. take it to mean 13^. The Vir relies upon a Vartika to 
Finini II. 1. 34 and the usage of the MahSbhasya. Vide 'notes to V. M. p. 392. Nitakaplha 
seems to hold that a similar animal should be rcstoicd tq the owner. 

•P, 8I9(to?tj 
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When animals die, let ( the herdsman ) present to the master in order 
to show ( him ) the signs ( for recognising his deceased oattle ) the earsi 
their hides, their tails, the abdomen ( or bladder ), the tendons, the 
pigment ( fonnd in their heads Sso. ). 

Madana says that ' ankah ’ means ‘ the horns and the like YSjna* 
valkya ( II. 167 ) describes the portion of ground ( to be set apart ) as 
pasturage for cows and the like ; 

* A vacant space ( for grazing cattle ) of one hundred bows should be 
left between one village and another ; two hundred bows in the case of 
a large>sized village and four hundred bows in the case of a town*^ 

' Farinahaii ’ means ‘ land set apart for pasture for kine and the like* 
This parin&ha is the same as parihara, since Mann ( VIII. 237 ) says • 
round about a village an 'enclosure should be kept of one hundred bows ; ’ 
a hharvafa is a village having several artifioers and husbandmen ; some 
say it means ‘ a village abounding in thorny shrubs Yajnavalkya ( II. 
169-161 ) describes the fine to be paid by the owner of beasts when they 
eat the growing crop or the like belonging to another ; 

( The owner of ) a she-buffalo doing damage to crops should be fined 
eight mSsas, half of that ( the owner of ) a cow ( should be fined ) ; half 
of that ( i- e. two masas ) ( the owner of ) goats and sheep. For. cattle 
sitting down in the field after eating the crops the fine is double of that 
already stated. The same fine is to be levied in the case of enclosures 
( in which grass is stored ) ; asses and camels are equal to she-bu£falo 
( as regards fine ). As much crop as may be destroyed ( by straying 
' animals ) shall be made good to the owner of the field ; the herdsman ( if 
at fault ) shall be whipped but the owner of the cattle incurs the fine 
already stated. 

t' Vivltam ' means ‘ a idace for storing grass, wood and the like ’• 
Us anas states an exception to the above : 

( Owners of ) cows are not to be fined during festivals ( if they stray ) 
and at the time for s'raddha, 

Vyasa says : 

0 best of men, what was enjoyed by brahmanas after committing a 
trespassi by very indigent relations or by cows excels the Vajapeya® ( in 
merit ). 

Us'anas says ; 


1, The reading of the printed text is ' gramak^trantaram ’ ( which meane ‘ between 
a village and the 'fielde' ), A bow was often taken as equal to four cubits. Vide p. 06 for 
Tsrlons lengths of a bow. 

3. This is the explanation given b; the Mit. Tho Mayukha follows the Madanaratna. 
3. Yajapeya is one of the seven soma sacrifices. Vide Gautama YIII, 81, 

' P, 220 ( text ). t P. 221 { text ). 
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Nsitiher the pitre nor the gods taste ( the offerings ) of that man who 
demands back the com destroyed by cows.^ 

Thus ends the ( section on ) dispute between master and herdsman. 


Now begins ( the section on ) boundary disputes. 

firhaspati ( p. 351 vv. 5-6 ) states the means whereby boundaries may 
be ascertained ; 

Dry cowdnng, bones, chaff, charcoal, gravel, pieces of stones hollowed 
out, sand, bricks, cow's tails, cotton seeds, ashes — after having put these 
things in jars one should deposit them underground at the ends of. 
boundaries.* 

Yajnavalkya ( II. 152 ) states some special rules about witnesses in 
this matter : 

Or men from neighbouring villages, even in number, either four, eight, 
or ten, wearing red garments and garlands of red flowers and carrying on 
their heads clods of earth, should trace ( or point out ) the boundary.* 
NSrada ( p. 157 v. 9 ) says : 

One man* single-handed should not settle the boundary, even though 
he be confident ( about his knowledge of the boundary )• This decision 
( about a boundary ) must be entrusted to many, since it is an affair of 
importance. 

* Brhaspati ( p. 352 v. 11 ) says : 

In the absence of witnesses and signs ( of boundaries ) even a single 
upright man acceptable to both ( disputants ), wearing a garland of 
red flowers and a red garment and carrying a clod of earth on his head, 
adhering to truth and having kept a fast, may fix the boundary. 


1, The Yli.(p.4Sl)is careful to add that this applies to cows only at the time of s'raddha. 

2. The marks of boundaries are either patent ( prakas'a ) or concealed ( upiuhs'u )• 
Vide Manu VIII. 24'J. Wells, tanks, largo trees, gardens, temples, mounds, beds of rivers — 
these are ( Bf. p. 851 v, 8 ) visible signs and the verses in the text give the invisible onea 
Compare Manu VIII. 250-261 lor a umilar enumeration. 

8. The boundary was to be settled by the evidence of witnesses properly so called ( a 
witness would be one who actually saw the boundary laid out ). Vide Manu VIII. 258. 
This verso says that in the absence of witnesses, aamantas should settle it. ‘ SamantSh 
samagramSb ’ is explained by Mit. as ‘ neighbouring villagers oven in number ’. The 
words ‘ four, eight, ten ’ indicate according to Apararka that two or six will not do ; the 
Mit. docs not support this view. Vide Manu VIII. 258 about aamantas being four and VIII* 
256 about red garments and garlands. 

i. Dr. Jolly translates ' pratyayavan-api ' as 'oven though ho be a reliable person.' 
This is not correct. The Mit. says that this’ verso applies where the single man is not 
accepted by both parties as an arbiter. 

* P. 222 •( text ). 




VT^AVAHSfiAMAYtJKHA [ i.'ai 


^bj^yana says ■' 

In the case of settling the boundary by walking, in the ordeal by kos'a 
( saore^ water of the bath of idols &o ), in swearing by the feet of ( Idols, 
elders or brahmanas ) , ( the visitation of ) divine or royal displeasure 
is to be expected within three fortnights, one fortnight and a week res* 
peotively 

Menu ( VIII, 267 ) says 

The truthful witnesses who point out the true boundary in aforesaid 
manner are absolved from sin ; but suoh as settle it falsely should each 
t)e fined two hundred ( papas ). I 

Narada ( p. 166 v* 7 ) says : 

If the neighbours speak what is not true in settling a boundary, < they 
should all be separately fined Jiy the king the middle amercement. ) 
fi^tySyana says : 

Of Jtha several persons gathered together ( for settling a boundary ) if all 
of them do not ( properly help to ) decide either through fear or covatous-i 
, ness, they should ( each ) be made to pay the highest amercement. 
Vajnavalkya ( IL 153 ) says : 

In the absence of persons knowing the boundary or marks ( indicating 
it ), the king is to settle the boundary ( as he thought fit ).* 

* Manu ( VIII- 265 ) says : 

When the boundary cannot be ascertained , the king, knowing the law# 
'should himself assign the ( disputed strip of ) land to that one party to 
whom it would be most serviceable. This is the settled rule.* 

The same author says ; r 

One should not disturb a man in the manner and extent of the enjoy- 
ment of a house, ( of access through ) a door or of a market ani the like 
which he had from the time of its foundation.* 

Katyayana also says : 

One should not interfere with ( another's ) base of the wall, drain, 
balcony, window, watercourse and dwelling house ; ho who obstructs 
* would be liable to fine. 

' Mekhala ' means ' the built base of a wall ( i. e. the plinth ) ! 

‘ bhramah ‘ means ‘ passage for the exit of witer ’ : ‘ Niskasah ’, according 

1. Dhe idea is that the boundary was not to bo regarded as final for throe fortnights ; if 
within that time the person or persons settling it wore visited with divine or royal dis- 
pleasure, then it was to bo held that they decided falsely. 

2. Under the Bombay Land Bovonuc Ciodo ( Bombay Act V of 1879 ) section 121, the 
Cbllectot’s decision as to the boundary between two survey numbers is final, 

3. ‘ AvisahySySm ' is variously explained , AparSrka, Sm. 0. and Vir. explain as 
‘ devoid of witnesses and marks ’ , Kulldka and Vir. as ‘ impossible to ascertain 

. 4 Ihis is not found in Manu but in Brhaspatl p, 361 v. 21, whore * vSri * ( water ) 
‘is read for ‘ dvira , " 

* F. 223 ( text ). 
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to Madana, means a place for sitting down constructed of wood projecting from 
a mansion and the like, but not touching ( resting on ) the ground. In some 
books the reading is ‘ dhlma-niskasah the meaning of which is ‘ a 
window or the like for letting out smoke *. By the word ‘ Sdi ' ( in the 
verse preceding EstySyana’s ) are intended the walls of others and the like. 
The same author ( KatySyana says ) • 

After the time of the first entry ( or foundation ) such things are not 
to be added at any time ; one should not open a window so as to have a 
peep into the dwelling houses of others or construct a drain for rainWater 
.on to the house of another.^ 

Brhaspati ( p. 354 v. 26 ) says : 

A privy, a fire*place, a pit, a receptacle for throwing in leavings of food 
and dirty water—these should never be constructed very close to the wall of 
another. 

*■ Varcah-sthanam ’ means ‘ a privy ’ i * atyaiat ’ means ‘ very near *. 
EAtyayana says : 

Places for depositing ordure, urine or ( soiled ) water, the construction 
of a fireplace or pit should be made leaving ( at least a space of ) two 
hands from the wall of another. 

Bfhaspati ( p. 354 v* 27 ) says t 

A path by which men and beasts go to and fro Unhindered is declared 
to be ‘ samsarana ’ and must not be obstructed by anyone. 

Nsrada ( p. 158 v. 15 ) says : 

One should not obstruct a cross-road, the sanctuary of a deity, a king's 
highway by ( heaping ) ordure, by a raised platform, a pit, aqueduct ot 
the eaves of houses. 

Eatyayana says : 

.That is called a cross-road ( or thoroughfare ) by which all men pass at 
any time without being prevented and that is called a rajamarga ( a king’s 
highway ) by which all men pass at stated times- 
Brhaspati ( p. 354 v. 28 ) says : 

He who makes obstruction on a thoroughfare (by keeping carts &c. ), or 
makes a pit, or plants trees or voids ordure wilfully shall pay one masaka 
as fine. 

Manu ( IX. 282 ) says : 

He who voids ordure on the king’s highway when there is no calamity 
( or urgent pressure ) should pay ( as fine ) two karsapanas and should 
immediately remove the filth.* 


1. ‘ To have a peep into ‘ &c. — This epcaks of the right of piivaoy which is recognised 
by custom even now in Gnjorat. Vide Naihubhat v. Chhaqanlal 2 Bom. L. R. 451, Manek- 
lal V. Mohanlal 44 Bom. 406 ( =22 Bom. Ij. B. 22C ). These aio not to be added so as to 
interfere with another’s rights. 

2. Great leniency Was shown to old men, pregnant women and minors. Vide Mann 
IX. 283. 

* F. 224 ( text ). 

V. U. S2 
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*Kat^yana says : 

He 'who defiles ■with filth a tack, a garden or holy water should be fined 
the first amercement after making him remove the filth* 

YSjSavalkya ( II. 155 ) says ; 

Eor destroying boundary, for encroaching beyond the boundary, and for 
usurping a field the fines ( respectively ) are the lowest, the highest, the 
middling. 

Mann ( YIII. 264 ) says : 

One who usurps by intimidation a house, a tank, a garden or a 
field should be fined 500 ( pa^as ) but the fine is two hundred if he did it 
through ignorance. 

EStyayana says : 

The fruits and flowers of tress growing on the boundary between two 
fields should be declared as joint between the owners of the fields. 
EStyayana says : 

But where the branches of trees growing in one man’s field are spread 
over another’s field, he should be considered as the owner in whose field 
the ( branches ) stand spread out.^ 

Jajnavalkya (11.167) says: 

When a man without informing the owner of a field, makes a water- 
course in that field, the owner ( of the field in which the is made ) 
is entitled to the profit arising therefrom or in his absence the king.* 

^The same author (Yaj. II. 156) says: 

A dike that produces benefit shoifid not be forbidden because it causes 
some slight injury 1 as also a well which occupies little space but has abun- 
dant water ( should not be prohibited ) because it deprives another of some 
land. 

‘ Na nisedhyah * ( should not be prohibited ) has to be understood 
( after ‘ klpah ’ ). 

Harada ( p. 158 v. 17 ) also says s 

( The erection of a ) dike in the middle of another man’s field is not 
forbidden, if it confers great benefit while the loss is trifling I large in- 
crease ( of crops ) is desirable even if there be ( slight ) loss ( of land )■ 
Karada ( p. 159 v. 20 ) says : 

If a man were to repair ( start afresh ) a dike erected in former times, 

1. KStyayaua draws a distinction between ‘jatah’ and 'samsthitah.’ Therefore it is 
proper to understand after ‘ sarhsthitah'' in the fourth quarter the word ' s'akhab-' Handlik 
( p. 136 ) translates ‘ in whose held the trees stand.' Bnt this is not correct. The reference 
la to the fruits and flowers growing ou'such branches. 

% ' Sctu ’ does not mean bridge here, bat a dike or watorcoursc. A eotu is of two 
kinds, one hheya (which is dug into tho ground} and the other is handhya ( which prevents 
the access of water ). Vide l^arada p. 1S8 v. 18. The purport of the verse is that a setu 
ahould not ho made in another’s land without his permission or without giving him some 
consideration. 

* F. 325 ( test ). H F. 336 ( test ). 
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bnii which had become dilapidated, without the permission of the owner, 
he shall not have the ( use and ) profit thereof- 
Vyasa says ; 

He who having taken a field does not himself cultivate it nor causes it 
to be cultivated by another should be made to pay to the owner of the land 
its produce and a fine equal in value to the king.^ 

‘ S'adam ' means ‘ as much crop as it was possible to raise from the 

field. ’ 

Here ( ends the section ) on bonndary disputes. 


Now (begins the section on) Abnse. 


^Bfhaspati ( p. 355 vv. 2-4- ) says ' 

That is said to be abuse of the lowest degree when the country, villages 
the family or the like of a man is abused or sinfulness is ascribed ( to a man ) 
without specifying any definite act ( or object ).* Speaking “of one’s 
( the absuser's ) connection with the sister or mother ( of the abused ), or 
ascription of minor sins ( to the abused ), is termed abuse of the middling 
sort by those who are learned in the 8 astras* Charging a man with 
taking forbidden food or drink, or taxing him with { the commission of ) 
mortal sinsi mercilessly exposing a man’s weakest point-this is termed 
abuse of the highest degree.^ 

‘ Dravyam vina ’ ( in the first verse ) means ‘ without specifying any 
definite object, ’ that is, it is merely a verbal abuse; ' abhighattanam ’ means 
‘ exposing ’ (or divulging). Visnu (Dh. S. V* 35) says ‘ For abuse of one of the 
same class ( as the abuser ) a man should be fined twelve pE^nas-’ In another 
smrti it is said : 

When two parties have been guilty of abuse ( insult ) and both have begun 
(to quarrel or abuse) at the same time, both shall undergo the same punish- 
ment, if no differentiation is apparent ( in respect of their culpability )•* 
NSrada ( p. 208 v. 9 ) says : 

Ha who is the first to offer an insult is decidedly to blame ; he who 
returns the insult is also a wrong-doer ! but the one who is the first ( i. e. 
who began ) shall undergo tho heavier punishment-^ 


1. Compare Yij. II. 158. 

а. Compare Naiada p. 307 v. 1. 

3. Vide Manu XI, 59-66 and Visnu chap. 37 for npaplitakas. 

4. For mahapatakas vide Manu XI. 54. 

Sa This is Maiada p. 208 v. 8. 

б. * Aksirayoi’^^means ‘ one who falsely charges with the- commission of .a sin,' 
• P, 227 (text). 
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Manu ( Vm. 267 ) says: 

One defaming ( or abusing ) a brShmana shall incur the fine of a 
hundred panas, if he be a ksatriya ; if a vais'’ya a hundred and fifty or twp 
hundred, but if a s'ldra, he shall be liable to corporal punishment.* 
*Brhaspati ( p. 356 v- 7 ) says : 

For a brahmana abusing a ktotriya the fine is fifty; for abusing a 
vais ya half of fifty ( i.e. twenty-five ); for abusing a s'fidra twelve and 
a half.* 

The same author ( Byhaspati p. 356 v* 12 ) says with reference to a s’sdra : 

( A s'ldra ) giving instruction as to the peculiar duties ( of the Maanog 
&o. ), loudly uttering the Veda, or reviling briihmanas is punished by 
cutting out his tongue.® 

Manu ( VIII. 275 ) says ; 

A man accusing his mother, father, wife, ( elder ) brother, father-inTlaw 
and preceptor ( of sin ) shall be made to pay a fine of one hundred panasi 
‘ as also he who does not make way for his preceptor- 

' Bhrata ' means ‘ the elder one ’, since the word is in association with 
the father and other ( venerable persons ). In the Mitaksara and other works 
it is said that ( this punishment is incurred ) in the case of the mother-'and 
the rest ( even though ) they bo guilty ( of the sin charged ) and in the case 
of the wife ( only ) it she be innocent. Yajnavalkya ( II. 208-209 ) says ! 

For a verbal threat of injuring the arms, the neck, the eyes or thigh, 
the fine shall be a hundred 1 and a half of it in the case of the foot, nose, 
ear, hand or the like- When however a feeble man speaks thus he should 
. be fined ten panas ; so one who is unable ( to carry out his words into 
execution ) should be made to furnish a surety for the safety of the other, 
tThe same author ( Yaj. II 205, 211 ) says : 

The king shall compel a man to pay a fine of twenty-five panas who- 
abuses another, by saying I shall have carnal intercourse with- your- 
sister or mother For abuse of brahmanas learned in the throe Vedas, 
of the king and of gods the fine is the highest amercement. / 

Narada ( p. 210 v- 21 ) says : 

One who calls an outcast an outcast or a thief -a thief is equall^- 
criminal ( with those whom he charges ) on account of the texts to that 


1, ‘Vadha’ is frequentlj used in the sanso of corporal punishment. Vide Manu VXII 
129 where we have dhanadanda and vadhadanda. Mandlik translates 'vadha' by death 
here. But this is too drastic a sentence, since Manu VIII. 270 prescribes only cutting .the 
tongue. Vide also Brhaspati a little below . 

2, Compare Gautama XII. 8-10. As each succeeding fine is half of each preceding it 
is better to take ‘ardhatrayodas'a’ as 12^ and not IS-j- ( in spite of the Mit. on Yaj. II. 204) 
Vide text P. 219 ‘acdhairayodas'apanah ’ and note thereon abovo. 

3. Compare Gautama XII. 4, Ap. Dh.S. n. 10. 27. 14, 

• P. 228 ( text ), + P. 229 ( text ). 
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effeob > but ( if he reproaches them ) falsely he is twice as guilty { as 
they would bo ).^ 

Tajnavalkya ( II. 204 ) says s 

He who by truoi untrue or ironical statements ridicules persons waijt* 
ing in a limb or organ of sense or diseased persons, should be fined twelve 
panas and a half. 

Us anas says : 

For him who pleads ‘ such a thing was said by me from ignorance, care- 
lessness, envy or friendship ; I shall not say so again ’ ( the king ) should 
prescribe half ( the ordinary ) fine. 

Here ends ( the section on ) abqse. 


Now begnis ( the section on ) assanlt. 

NSrada ( p. 207 v. 4 ) says ; 

Hurting the limbs of another with the hand, foot, weapon or other- 
wise or defiling a man with ashes ( or other impure substances ) is termed 
assault. . , 

^fifhaspati (p. 357 v. 4 ) says! 

He who having been abased returns the abuse or having been beaten 
returns the blow or strikes an offender down commits no wrong.* 
ESty^yana says ; 

Bhfgu has ordained that the highest fine shall be inflicted for cutting 
off the eari nose, foot, eye, the tongue, the penis or hand; and the 
I middling one for injuring ( or wounding ) any one of them. 

Tajnavalkya ( II. 213-214 ) says • 

For throwing ashes, mud or dust the fine is declared to be ten papas; 
and double that amount for assaulting a man with an impure thing or 
with the heels or with spittle. This is so as regards offenders of the 
same class with ( those whom they offend); (for offences) against the 
wives of others ( of whatever oaste ) or against one of a higher caste 
(than the offender ) the fine is double ( of the above )• The fine is half 

‘ i, ‘ Vaoanat ’ may also mean ‘even if he only says what is true.' The mere tmth of 
an imputation was no defence in a charge for defamation. Vide exception one to sec. 499 of 
the Indian Penal Code, which Tequiiee that the imputation be made for the public good. 
Compare Mlauu VIII. 274. Eatyayana ( verse 176 ) lays down that if a man were called 
‘patita’ in order that others should avoid contact with him, there was no punishment. 

2. Br. ( p. 359 verse 13 ) has another verse, which is similar to Narada's quoted 
under ‘abuse.’ This verse does not conflict with them. It states the right of private 
defence and also means to convey that the man who returns an abuse or a blow is not 
equally guilty with him who starts the affair. 

* p. 230 ( text ), 
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( of above ) if the oSenoe be against persons of lower class ( than the 
offender ). ( For acts committed ) through ignorance, into}(ication or the 
like there shall be no fine.* 

‘ PSrsnih ’ means ' the hind part of the foot’. Katyayana says : 

The fine shall be raised to fourfold when ( assault is committed ) with 
vomited matter, urine, or ordure and the like : sixfold if (these are thrown) 
on the middle of the body and eightfold if thrown on the head* 

Yajnavalkya ( 11* 216 ) says : 

When the hand and foot are ( only ) raised up ( to strike ), the fine is 
respectively ten and twenty papas. For threatening each other with a 
weapon, the middle amercement is prescribed for all castes. 

*The game author ( Yaj. II. 217-218) sayst 

For violently pulling the foot, hair, garment or hand the fine is ten 
papas ; the fine is one hundred for violently palling a man after covering 
him with a garment and tightly tying him with it and then trampling him 
under the feet. A man who causes pain with a stick or the like and also 
causes blood ( to come out ) should be fined thirty-two papas, double that 
sum when blood is seen ( to come out ).* 

The meaning of ‘ pi^ etc*’ is ‘ for covering with a garment, tightly 

tying ( or dragging ) and trampling under feet ( the fine ) is one hundred. * 

The same author ( Yaj. II. 219, 215 ) says : 

The middling fine ( is prescribed ) for breaking a hand, foot or tooth, 
for tearing ( or piercing ) the ear or nose, for opening up a sore ( that was 
healed up ), for so severely beating a man as to leave him almost dead. 
The limb with which any one not a biShmana causes pain or injury to a 

- brahmana should be cut off. When ( a weapon or stick ) is raised for 
striking ( a brShmapa ) the first amercement ( should be awarded ) and 
half of it if the weapon was only touched ( and not raised ). 

Mann ( VlII. 279-280 ) says ; 

With whatever limb a man of the lowest caste (i.e. s'Vdra ) strikes one 
of a higher class, that very limb of bis should be cut off ; this is the ordi- 
nance of Manu. If ( a s'sdra ) raises his hand or a stick ( for striking 

- one of a higher class ) he is liable to have his band out off. 

E^atyayana says ; 

Just as different fines have been prescribed for abuse according to the 
direct or reverse order ( of classes ), so also for assault ( different ) fines 
sheuld be indicted according to the order ( of the classes ). 


1. The Mit. takes ‘ uttamesa’ to mean ' more learned and better in oharaoter than 
the offender. ’ 

2. The reading ‘ s'onitena samam, ’ though of almost all mss., is had, as It conflicts 
with the fourth quarter of the verso. Hit. and Apararka read ‘ s'opitena vina ’ ( without 
shedding blood ) which makes good sense, 

*P.231 (text) 
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*ViBnu (V. 73 ) says ' when several simultaneously strike down one 
man, tbo fino for ovory one of them shall bo double of that deolared* (where a', 
single man strikes another ).^ Katyayana says : 

For injury to the organs of the body just as a fine is to be imposed 
( by the king ), so also something must be given for appeasing the man ' 
( injured ) and also for curing him ( as may be fixed ) by experts.* 

' GlTustikaram ’ means ‘ what would satisfy the man beaten' ; ' samut* 
tlSnam ’ means ' tbe price of drugs etc. ’ ; ‘ abbijnaih ' means ‘ by experts 
the meaning being' what may be fixed by experts should be paid.’ YajSa> 
valkya ( U. 225*226 ) says as to striking beasts : 

For beating, shedding blood and for cutting off the horns and the limbs 
of minor beasts ( like goats, sheep and deer ) the fine shali be from 
two panas ( upwards ) f for cutting off their organs of generation and for 
causing ( their ) death the middle amercement ( shall be inflited) and 
the price ( of the beast be paid to the owner ). The fine is double for 
these ( offences of beating, shedding blood and etc. ) in the case of large 
animals ( like bullocks, horses and etc. }• 

In respect of damage to trees Manu ( YIII. 285 ) says : 

The settled rule is that a fine must be inflicted ( for injuring trees ) 
according to the usefulness of the several kinds of trees.* 

Thus ends ( the section on ) assault. 


Now begins ( the section on ) theft. 

Narada ( pp. 204-5 vv. 14-16 ) speaks of three kinds of chattels as being 
useful ( in the treatment ) of theft : 

Earthenware, a seat, a conch, bone, wood, leather, grass and the 
like, leguminous corn (like masa, mudga), cooked food— these are termed 
articles of small value. Clothes made of materials other than silk, beasts 
other than cows, metals other than gold, rice and barley ( these are declared to 
bo of ) middling value; +gold, precious stones, silk, women and mon( slaves). 


1. Compare Yaj. II. 221 for almost the same words. 

2. Compare Vaj. II. 222 and Br. ( p. 358 y. 10. ) 

3. This means according to Apararka two panas for beating, four for drawing blood, 
eight for cutting ofi horns, 16 for cutting of! a limb ; while the Hit. says that it is res* 
pectively 2, 4, C, 8. 

4. Compare Vi^u Dh, S. V. 55-59. Those who destroyed trees had to pay the price 
also to the owner. Vide Yaj. II. 228 for higher fine for cutting trees growing near temples and 
boundaries. 

P. 232'(toxt). J 


P. 288 ( text ). 
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COWS, elephaniis and horsesi and what belongs to a god, a brahmaga or a 
king — these are regarded as articles of high value.^ 

Here the same author describes open thieves : 

Traders, quacksi gamblers, ( corruptible ) assessors ( and judges ), 
those who accept bribes, cheats, those who ( profess to ) foretell and 
interpret portents and fortune, nauteh girls ( or prostitutes ), those who sell 
imitations ( such as imitation pearls and jewels ), ( hired servants ) refusing 
to do their work, those who profess to arbitrate (and make money by favour- > 
ing one side ), false witnesses, so also jugglers — these are open thieves. 
Similarly in another smrti (HSrade p. 223 vv> 2-3) it is said : 

Open thieves are those who employ false measures and balances ( i. e* 
weights ), receivers of bribes, those who are full of tricks, impostors. 
Women of ill repute ( prostitutes ), those who'.manufacture imitations, those 
who make their livelihood by declaring how a person may bring about his 
welfare ( i. e. who sell amulet$ etc. ), — these and such like persons are 
considered open thieves in this world.^ 

Bthaspati ( pp* 360— w. 7-15 ) says : 

A merchant who sells articles after concealing their blemishes, or after 
mixing ( good and bad ones together ) or sells ( old articles as new ) after 
repairing them should be made to pay double ( the price of ) the goods ( to 
the purchaser ) and an equal fine ( to the king )•* 

’''That physician, who, though unacquainted with drugs and spells and also 
ignorant of the true nature of a disease, yet takes money from the sick shall 
be punished like a thief. Gamblers-playing with false dice, nauteh girls, 
those who appropriate to themselves the king's taxes, astrologers and cheats- 
these rogues are declared to be liable to fine. Assessors pronouncing an un- 
just decision, also those who live by taking bribes, those who deceive people 
that put trust in them-all these should be banished ( from the country )> 
Those who, without knowing the lore of stars or portents, yet expound 
omens to people should bo sedulously punished- Those who, endowing them- 
selves with staff and deer skin, show themselves off to people ( as ascetics ) 
and harm mankind in this disguise, should be corporally punished by the 


1. YSji II. 275 alludes to these three classes of movables, the subjects of theft. 

2. Xhese verses are Br. p. 360, vv 3-4. Mauu ( IX 25G-257J divides thieves' into two 
classes, prakSs' a (open ) and aprakSs' a ( concealed ) or praochanna, ' Akriyakatipob' may 
also mcen ‘ those who set up evidence that is no evidence. * 

8, Dr. if oily translates ‘pratirupakab ’ as 'those who walk in disguise’, but that is 
doubtful. He translates ‘ maiigalades'a-vrttayah ' as those who live by teaching the per- 
formance of auspicious ceremonies. ’ Compare Manu IX. 258-2G0 for open thieves. 

4. ‘An equal fine ’ may mean ' equal to the price ’ or it may mean ‘equal to the double 
that is to be paid to the purchaser. 

5. Vide BaudhSyana Db. S. II. 10. 12 and MaUu Vl. 52 for staff and dcor‘skin being 
two of the peculiar marks of a sannySsin. 

* F.a84(text). 



itBEFT ASb BOBBERY 


25 ? 


Si XVII. 3-0 
M.P.1421.17-P.143HO 

king's ofScerS' Those who, by repairing and polishing articles of small value, 
make them appear as of groat value and deceive the ignorant should be 
fined in proportion to the gain ( made by them ). Those who make false gold, 
false jewels, false coral and the like should be made to return to the purchaser 
the price and to the king a fine double ( of the price of the article they 
professed to sell ). If arbitrators cheat ( either party ) through friendship 
or covetousness or the like motive and if witnesses give false evidence, 
they should be made to pay a fine double ( of the claim )• 

*Vyaea says : 

Those, who stealthily move about at night, furnished with tools ( for 
robbery ) and whose places of residence are not known, should be known as 
secret thieves- 

The same author ( Vyasa ) says : 

A pick-pocket, a house-breaker, a highway robber, a cut-purse, he who 
steals women, men, cows, horses and other animals — these are declared 
to be nine kinds of thieves.^ 

‘ Sandhi ' means ' the joint of a wall and the like.’ Yajnavalkya ( II. 274 ) 
says : 

The pickpocket and the cutpurse should be deprived of their two fingers 
( viz- the thumb and the index finger); for the second offence they should 
be deprived of the hand and the foot-* 

‘ Sandams'ah ’ means ‘ the thumb and the forefinger-’ Manu ( IX. 276 ) says : 

The king should cut off the hands of those robbers who having made a 
hole in a wall commit a theft at night and should impale them on a sharp 
stake- 

Brhaspati ( p. 362 v- 17 ) says J 

So highway robbers should be bound and should be hanged by the neck 
from a tree. The king should cut off the fingers of a cut-purse when he is 
caught for the first time, his hands and feet ( when caught ) a second 
time and he deserves death ( when caught ) a third time.^ 

Afiguli ’ means ' the forefinger and the thumb.’ 

Narada ( p. 225 w. 16-17 ) states a special rule when the thief rung 
away taking the booty with him : 


1. ' He who steals. . .animals'-thls contains five kinds of thieves. 

3. ' Samdams'a ’ means ‘ tongs. ' The Hit. explains that the pioketpooket’s hand 
should he cut off and the tong-like two Begets of the cutpurse should be out ofi. For repeat- 
ing the offence, one hand and one foot was to he cut off, according to V. B. As they found 
the two fingers most useful in theft they were to bo deprived of them. 

8. This last verse is Manu IX. 277. On account of Yaj. 11. 274 the fingers meant here 
are the forefinger and the thumb though the plural ‘angullti’ is used in Manu. The 
M&ynkha seems to have road ‘angull granthibhedasya. * 

* P. 286 ( text ) 
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*In whosesoever land ( range or jurisdiction ) a theft takes place 
should try to catch the thief or he should be naade to pay ( the price of ) 
the thing stolen, if the footmarks have not gone out from that land or 
range }. When the footmarks ( of the thief ) are not seen anywhere else 
after leaving the place ( where the theft was committed ), the king should 
neake neighbours, the guardians of the roads ( marohes ) and the governors 
of the district pay ( for the stolen goods )• 

TSjSavalkya ( II. 272 ) also says : 

The village shall pay ( the price of stolen goods ) when the theft took 
place within its own borders ( provided footmarks are not found to go out 
of the village ) or ( that village should pay ) to which the footmarks (of 
the thief ) are traced ; if ( theft committed ) beyond one Itro^ a from the 
village^ then the five ( surrounding villages ) or ten viUages should pay.^ 
On the point of kidnapping women Vyasa says : 

The kidnapper of a woman shall be burnt on an iron bedstead with 
a fire of grass ( or weeds ). The kidnapper of a man should have his 
hand and foot cut off and be exposed in a thoroughfare.* 

Brhaspati ( p- 362 v. 19 ) says : 

A oow-stealer shall have his nose cut off and shall be plunged into 
water after being bound. 

Narada ( p, 227 v. 28 ) says :* 

If a man kidnapped a married woman his whole wealth ( was to be ^ 
confiscated by the king ) ; but if he kidnapped a maiden he should be 
killed* 'Sox a theft of horses, elephants and metals, the king should take 
( the whole wealth ) ; this is the view of Brhaspati, 

The word ‘sarvasvam’ is to be repeated ( in the second half-verse )• 
Vyasa says ; 

Of a thief of cattle half the foot should be cut off with a sharp weapon* 
t Narada ( p. 227 v 29 ) says : 

On him who steals a large animal ( elephant, horse i&c, ) the highest 
fine shall be inflicted; the middling on him who steals an animal of middle 
size and the first for theft of minor animals. 

Manu ( VIIL 320 ) says : 

On him who steals more than ten kwmhhas of corn corporal punishment 
shall be inflicted. In other cases ( i. e. theft of one to ten kumbhas 
of corn ) he should be fined eleven times as much ( as the price of stolen 


1. V. B. explains ' village ' ag ‘ headman of the village,' while Mit. explains it as 
villagers. 

a. Compare Br. p. 3C3 v. 18. 

8.' Karada has only the first half. Compare Hanu VIII. 323. The confiici about 
punishments between various smptis is due to considerations of the castes of the thieves, their 
being poor or well-ofi and the worth of the object stolen. Bo says Y, B, 

*'P. 386 (text), t P. 337 ( text ). 
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oorn ) shall pay ( to jibe owner ) fcba price ( of stolen corn ).^ 

* A kumbha ' is equal to twenty prasthaB, The same author ( Manu 
YIIL 323 ) says ! 

For stealing the principal among precious stones ( the thief ) deserves 
corporal punishment** 

NSrada ( p. 227 v. 27 =Manu VIII. 321 ) says : 

For stealing more than one hundred palaB of gold, silver and the like 
or for stealing the finest clothes or all precious gems corporal punish- 
ment ( shall be indicted )■ 

Manu ( VIII. 321-322) says : 

The cutting of the hand is approved ( as the punishment ) for the theft 
of more than fifty palas of gold, silver and the like or of the finest 
clothes; for stealing less ( than fifty palas ) the king should impose a 
fine eleven times as much as the price ( of the stolen thing ). 

Yaj. ( II. 270 ) says : 

A brahmana ( guilty of theft ) should be branded and banished from the 
kingdom.* 

"Manu ( IX, 240 ) says : 

The first ( three ) classes, if they undergo ( the proper ) penance ( for 
theft ), were not to be branded on the forehead by the king but were to be 
made to pay the highest amercement.* 

YSjSavalkya ( II. 270 ) also says ; 

The king should make the thief restore the thing stolen ( or its price ) 
and should inflict on him various kinds of corporal punishment. 

Narada ( p. 205 v. 19 ) says : 

Those also who give food and shelter to thieves who run about ( to 
avoid punishment ) and those who being able ( to arrest them ) allow 
them to escape incur the guilt of thieves.* 

And they are also liable to the same penalty. 

Here ends ( the section on ) theft and robbery. 


1. Kumbha was a very large meaiuie >of oorn about the exact extent of Vrhioh there 
was great dWergenoe of opinion. Vide votes to Y. M. p. 412. The Mit, says that a kumbha 
was equal to 20 dramas, while Apatirka says it is equal to two dronas. The Y. B. says it is 
equal to twenty prasthas, Mayukha follows this. According to some, twelve prasrtis made 
a kudava, 4 kudavas made a prastha. 

2. Kulluka explains that ‘vadha’ may consist in flog^ng, mutilation or even 
capital punishment according to the status ot the person robbed and the robber. 

3. The mark to be branded was a dog's loot. Yide Manu IX. 237. Yide next verse 

also. 

4. Bor prayas'oittas for theft vide Manu XI. 162-168 and Yaj. Ill, 2S7-'258, The tex^ 
of Manu has ‘ sarvavarpab ' (all classes). 

6. Compare Manu IX. 278 and Yij. IT. 276. 

• P. 238 ( text ). 
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Now begins ( the section on ) heinons offences. 


NSrada ( p.202 v. 1 ) saya about the nature of aahasa : 

Whatever aot ia performed by force by those who are puffed up with 
( the pride of ) strength ia called sahasa ( a heinous oSence ) ; sahaa here 
means strength.^ 

Bfhaspati ( p. 369 v. 1 ) says : 

Homicide, theft, assault on another man's wife and the two kinds of 
pdrutya ( viz. abuse and assault ) — -these are the four kinds of aahaaa, 
Ubhayam ' means ‘ both abuse and assault.' Narada ( p. 203 vv. 4;~6 ) 

says : 

Destroying fruits, roots, water and the like and implements of 
husbandry, throwing away or reviling them and trampling upon them — 
this is declared to be sahasa of the first degree; destroying &c. clothes, 
cattle, food or drink, or household utensils is declared to be middling 
sahasa; taking human life by poison, weapons or other means, assault on 
the wife of another, and whatever else endangers human life ia called 
adhaaa of the highest degree. 

Yfijnavalkya ( II. 273 ) says : 

The king shall cause to be impaled on stakes those who make others 
captive, those who ( forcibly ) carry away horses and elephants, and who 
kill others by force. 

Brhaspati (p. 363 v. 30) says: 

Those who are openly murderers and those who are secret assassins 
shall be put to death by the king by various modes of execution after find- 
ing them out and after confiscating their property. 

The same author ( Brhaspati p. 363 v* 31 } says : 

Where several persons in anger beat a single individual ( and kill him ) 
that man is declared to be the murderer ( and suffers the punishment for 
murder ) who strikes ( the victim ) on a vital part ( i. e. who gives the fatal 
blow ). 

llEatyayana says: 

One who commences a sahasa, or aids it, or who gives instructions as to the 
way ( in which it may be committed ), who gives asylum or furnishes 
weapons or food to evil-doers, who advises fighting, who incites to the 
destruction of the person (killed), who connives ( at the commission of 
an offence), who speaks ill ( of the person killed &c. ), who approves (of 
the offender's act ), who, though able ( to prevent an offence ), does not 
forbid it — all these are (practically) perpetrators of the deed. (The king) 
should prescribe for them suitable punishments according to the capacity 


1. Steya must be distinguished from sahasa. In the former there is no use of force 
or threat of using it ; in sShasa there is use of force or threat of tho use of it, 

* P. 289 ( text:). V 2^0 ( text }. 
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of each offender.^ 

NSrada ( pp, 203“‘204 vv* 9~10 ) stalies a special rnle as to the punish* 
ment of bi&hmanas : 

This is the law of punishment ordained for all ( classes ) without distinc- 
tion, save only corporal punishment in the case of a hrshtnanB. ( offender ). 
A br&hmana ( offender ) is not liable to corporal punishment ( such as mu- 
tilationi death )• The punishment for him { biShmana offender ) is shaving 
of the head, banishment from the city, branding him on the forehead with 
the mark appropriate to the crime and marching him (through the 
streets) on an ass.* 

A brahmana, even though an Oitott&yin ( a felon or desperate character ) 
was not to be killed, since Sumantu says ‘ there is no sin in putting to death 
an Statayin, except cows and a brahmana.’* Eatj^yana says : 

According to Bhrgu there shall be no ( punishment of ) death in the case 
of a felon, who belongs to the highest class and who is endowed with 
austerities and study of the Vedas and that ( the punishment of ) death ( is>' 
prescribed ) for a sinner of a lower class ( than a brahmana ). 

*‘The same author says : 

He who makes ready a sword, poison or fire (for perpetrating a crime ), 
also one who raises his hand for an imprecation, who kills by the ( recita- 
tion of ) incantations contained in the Atharvaveda, who is an informer 
of the king ( whereby another man may lose his life ), who assaults 
( or violates ) another’s wife, who is intent on picking out the weakestf 
points ( of others ) — all these and the like should be known as 
Vasistha ( HI. 16 ) also says : 

An incendiary, a poisoner, one armed with a weapon, one who robs 
another of his wealth, one who snatches away another’s field and wife- 
these six are atatayins- 
As to what Manu ( VIII. 350 ) says : 

One may certainly kill without hesitation a man who comes upon him 
as an atatSyin, whether he be a teacher or a child or an old man or a 
learned brahmana ’ 

and as for the text of EatySyana ( same as Vasistha III. 17 ) 

‘ oris may go on to kill another who approaches as an atatayin ( i. a. 


1. ‘ Who connives ’ — This man is not able to prevent tho offence, but he does not 
raise even a vain protest nor does he inform others of the intended sahasa, 

2. As to absence of corporal punishment for a brShmana, compare Gautama XII. 43, 
Manu VIII. 379—380, Baud, Dh. 8. 1. 10,17, As to the marks branded for the several sins, 
vide Manu IX. 237 and Baud. Dh. S. 1. 10.18. For the several punishments appropriate to a 
brahmana offender vide Baud. Dh. S. 1, 10.18, Gautama XII. 44 and Manu VIII. 379-380. 

3. Iho text of Sumantu is variously read and interpreted. Vide Vir. p, 22. 

4. ‘ Atatayin ’ literally means ‘ one who goes with his bow strung ’ ( i, c. ready to 
fight }. Budra is called atatSyin in VSj. S. 10,18 and Eathaka B, 17. 12. Atharvaveda I. 
19, II. 19, III. 1 and 2, VII. 108 were employed as charms against enemies, 

• P. 241 ( text h 
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with a felonious intent )i even if be be one who has thoroughly master' 
ed the Vedas; thereby he does not incur the sin of hrahmana murder 
these ( two texts ) are ( really ) meant to apply to an atatSyin who is not 
a brShmana as the use of the word ‘ api ’ ( even ) and ‘ va ’ shows.^ The 
reference to the brahmapa is in the nature of an a fortiori argument* as 
in ‘ even a brahmana, if an atatayin may be killed, what then of another. ’ 
This is the explanation given in the Mitaksara,* since Galava says : 

*He who kills even a learned brahmana'* who approaches as an atatayin 
raising his weapon ( to strike ) does not become the murderer of a learned 
brahmana ; he would be so if he did not kill him- 
and since Brhaspati says : 

He who kills a brahmana felon versed in the Vedas and bom of a good 
family does not commit a brahmana murder; he would be guilty of 
of bitihmapa murder if he did not kill him.’ 

The conclusion of the Gandrilm ( i. e- Smrti-candrika ) is that even 
a brahmana felon coming to kill a man is by all means to be slain, 
that a brahmana who steals one's field, wife or the like ( and is 
therefore a felon ) is not to be killed, that a ksatriya and the rest 
in similar circumstances ( i- e. stealing a field or a wife ) are to be 
killed. And this conclusion ( of the Oandrika ) is proper,® since the 
texts of Manu, Katyayana, Gslava and Byhaspati referring as they 

1. These two verses very much ezetoised the minds of ancient writers. Manu XI. 89 
lays down that there is no expiation if one intentionally kills a brahmapa and in Manu IT. 
163 there is an injunction not to kill one's puru, parents, brahmanas and cows. Therefore 
Manu YIII, 8S0 if literally taken as a vidM would conflict with Manu IV. 1C3 and XI. 89. 
But really blanu YIII. 3S0 is an arthavada. In Menu YIIIilSAB-SiS It is said that anyone of 
the first three olasses may take up arms when there is hindrance to dharma or in self-defence 
or for protecting women and brahmanas and that if he kills anyone while doing this there is 
no sin incurred. Then 3S0 says that one may kill an atatayin whether he be a guru etc. Bo 
these words do not contain a vidhi saying that gufu must be kiiled when he is an atatSyin. 
These words only convey that even a guru may have to be killed, what of others 7 Such 
particles as ‘ vai ' ( in the Yedas ) or va are indicative of an arthavada ( a laudatory oi 
condemnatory text ). Vide laimini 1. 2. 7 and 26-27. Vide notes to Y. M. pp. 416-119 
for detailed explanation. 

2. * Eaimutika ’ is derived from the words ‘ kim-uta haimutiha nyaya is a maxim 
need where a conclusion will a fortiori follow as r^ards certain matters when it is eon- 
ceded that it does follow in certain other lest important or less obvious matters. 

3. The conclusion of the Mit, is stated on Yaj. II. 21. 

4. ‘ Bhruna ' ordinarily means * a child in the womb ’, but ' bhruna ’ in Galava is 
explained by Sm. G. as brahmana and by the Yir. ' an excellent brahmana.' According to 
the Baudhayana Grhya a ' a bhrnn'a is one who knows the whole Yedio lore of his s'akhS 
up to siitra and pravacnna. 

5. Vide notes to Y. M. pp. 419-420 for the views of the Smrti-candrika. Kllakantha 
approves of the three propositions of the Candrika, but as will be seen a little lower down he 
adds a qualification to the first proposition of the Candrika viz. that though an Statayi 
brahmana may be killed, that holds good as regards past ages, but in the present Kali age 
an atatayi brahmana cannot be killed even in self-defence. In his Niti-mayukha Nllakantha 
approves of the three propositions of the Candrika without qualification. 

* P, 242 (text). 
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do to a particalar felon viz. one who is intent upon a killing a person, it 
is right to hold that they are (in the nature of) exoeptions to the previ- 
ously cited tests of Sumantu and KatySyana that are in the nature of 
a general proposition ( about felons ).^ As for the test of Brhaspati 
he, who will not kill a felon of the highest class that is endowed with 
the best religious conduct and Yedic study, though he deserves death, shall 
acquire the merit (of the performance) of a horse sacrifice, 

that too has reference to a felon other than one intent upon killing that 
man. Moreover by the test ‘ escellent biShmanas even though felons 
should not be killed ( even ) in a fight that is just ( or approved by the 
s'Sstras ) ' the slaying of a brahmana felon intent upon killing another is 
forbidden. This prohibition (about killing an atatayi brahmana) in the Kali age 
would be unmeaning if it ( killing an atatSyi brahmana ) were not enjoined as 
an act to be done.* For all digests ( on dharmas'astra ) establish that the 
prohibition of certain acts in the Kali age fell within the purview of enjoin- 
ed acts ( as regards former ages ) on account of the proper significance of 
the word dharma occurring in the test ‘the wise declare that these dkarmaa 
(enjoined acts) are to be avoided in the Kali age.’ Therefore in the Kali 
age a felonious brahmana even though intent upon killing a person should 
not be killed ( even in self-defence by that man ) ; but in other ages he was 
certainly ( allowed ) to be ’killed ; however a felonious brShmapa different 
from the preceding ( i. e. one not coming to kill ) was not to de killed 
( i. e. killing him was forbidden ) in all ages, while all felons whatever of the 
ksatriya and other classes are liable to be killed in all ageS' This is a bare 
outline ( of the subject ). 

Brhaspati (p. 363 yv< 25-28) declares the punishments^for seizing articles 
of the lowest, middling or best kinds : 

One who destroys or steals implements of husbandry, flowers, roots and 
fruits shall be fined a hundred or more ( up to two hundred ) according 
( to the nature of the property ). One who destroys or steals cattle, clothes, 
food, drink, household utensils should be punished with a fine of two hundred 
or more. In the case of women, men, cows, gold, precious stones, the pro- 
perty of a deity or of a brahmana or of women and in the case of other 
precious things the fine shall be equal to the value ( of the thing stolen )• 


1. 7!ho texts of Sumantu and KatySyana in general terms say that an atatSyl 
brahmana should not bo killed ; the four texts of Manu and the other sages particularly 
refer to a brahmana approaching for killing; therefore they restrict nr modify the general 
rule. The maxim is ' saminyath yis'esens badhyatc ' ( a general proposition is modified or 
restricted by a particular one ). 

A nisedha only prohibits what would otherwise follow as a matter of course. Vide 
p.231n3 above. Since atatayibrahmana'Vadha is forbidden in kah along with several 
other matters, all of which are spoken of as dharmas proper in former ages, it follows 
that such a vadha was a dharma in former ages, 

•P-2i8(text). 
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Or double ( the prioe_) shall be inflicted by the king having regard to the 
offender ; or the thief shall be ezecnted to prevent a repetition ( of the 
oEFenoe ). 

‘ Yauseyam ’ means ‘ stridhana the word ‘ va' (in the last half) is 
used in the sense of ‘ eva ’ ( certainly ). Madana says that these texts refer 
to the subject of sdhasa ( and not to steya ) on account of the proper signi- 
ficance of the words ‘ vinas^ayan ’ ( destroying ), ‘ harta ' ( a robber ). 

Yajnavalkya (II. 231 ) states the punishment for him who incites a 
man to a sdhasa ; 

He who causes the commission of a sahasa should be made to pay a fine 
double ( of what the offender himself has to pay ). He, who causes another 
( to commit sdhasa ) by saying thus ‘ I shall pay shall be made to pay a 
fine four times as much.^ 

‘Dvaigunyam’ and ‘ caturgunyam ' mean double or quadruple of what is 
imposed as a fine on the actual offender. Manu (VIII> 378) lays down the fine 
for him who by force enjoys a virtuous brahmana woman : 

*A brahmana enjoying a guarded brahmana woman against her will shall be 
fined a thousand panas.* 

But if the crime be committed by a k/atriya or the like againt such a 
brahmana woman, Brhaspati ( p, 366 v. 10 ) says : 

( The king ) shall confiscate the whole of the wealth of him who forcibly 
violates another’s wife and having caused his penis and scrotum to be out 
off he shall cause him to be paraded ( in the streets ) on an ass. 

‘ Kamayet ’ ( in Brhaspati ) means ‘ enjoys another’s wife,’ As regards 
rape of a woman of the same caste by a man of the ksatriya or other caste 
or by persons who are offsprings of an anuloma marriage or offsprings of a 
pratiloma marriage Eatyayana declares the punishment : 

When a man has forcibly enjoyed a woman, ( the king ) should inflict 
death on him, since that act is ( a grave ) transgression of proper conduct. 
The same author ( Eatyayana ) says : 

When a woman has been enjoyed against her will she shall be kept in 
the house well guarded, her body being in a slovenly ( or dirty ) state, she 
should sleep on the ground and should receive bare maintenance ( to keep 
body end soul together )®. 

The same auther ( Eatyayana ) says : 

She who has been enjoyed by a man of a lower class is to be abandoned 
or may suffer death- 


1, ‘ I shall pay ’--thiB means either a reward to the oflendcr or that he would pay the 
fine imposed on the wrongdoer. 

2. * Guarded * means either by her husband or by her own vows of chastity &ct 
8. This is Br. p. 867 v. 13, 

* F, 214 ( text ). 
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Vadha ifc should bo understood, was to be effected if she was a con- 
senting party.^ Narada ( p. 203 vv. 7“8 ) states the punishment for sahasa 
of the lowest, middling and highest degrees ; 

The punishment for a sahasa of the lowest degree must be a hundred 
pa^as at the least in proportion to the act (i-e. the gravity of the offence), 
while for a sahasa of the middling degree the fine prescribed by thos$ con- 
versant with the s'astras is five hundred at least. For* sahasa of the 
highest degree a fine of not less than a thousand is ordained* f Besides ) 
death, confiscation of all property, banishment from the town, branding and 
amputation of that limb ( with which the crime was committed )— these are 
declared to be the punishment for sahasa of the highest degree. 

The direction ( in the smrtis ) to inflict death, mutilation and the like is 
addressed to the king and to none else, since he alone has the authority ( or 
right ) to inflict punishment. 

Thus ends ( the section on ) sahasa. 


Now begins ( the section on ) adnltei'y.* 

( 

Forcibly enjoying another's wife being a sahasa, the punishment for 
it has already been stated. But as regards the enjoyment of another’s 
wife of the same caste by fraud Bthaspati (p. 366 v. 11 ) says : 

When a man enjoys a woman by fraud his punishment will be the con- 
fiscation of his entire wealth and be shall then be branded with the mark 
of the female private parts and be banished from the town. 

' Sarvaharah ’ means ‘ that which takes away the entire property.' 
This punishment applies in the case of a woman of the same casta; in the 
case of a woman of a lower caste, ( the punishment is ) half of this ; in the case 
of a woman of a higher class ( than the adulterer ), it is death. And similarly 
the same author ( Brhaspati p. 366 v. 12 ) says : 

Half of that punishment that is prescribed for ( adultery ) in the case 
of a woman of the same caste is imposed, when the woman is of a lower 
caste : but for connection with a woman of a higher caste, the punishment 
for the male is death.’ 


1. If she consented to her being enjoyed by a men of low caste. It is also possible to 
take it in the sense ‘if she consented to submit to death.’ 

3. Vide Baht v. Oouind 1 Bom. 97 at p. 110 where it is said after referring to the 
Maynkha that adultery was regarded and punished as a crime of a grave character. 

3- This verse prescribes punishment for the male, but says nothing about the Wotnan, 

* P, 346 ( text ) 
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Tho same author ( Bihaspati p. 366 v. 9 ) prescribes the punishment 
for the three kinds of adultery viz. lowest, middling and highest : 

For these three ( gradations of adultery ) tho first, middling and highest 
fines shall be inflicted respectively t even higher fine may be awarded if 
( enjoyment is had ) forcibly in a lonely place.^ 

*Manu ( YIII. 354 ) lays down the punishment for a vicious man having 
a talk with the wife of another man : 

If a man engages himself in a conversation with the wife of another, 
when he had already been accused of ( similar ) offences ( with regard to 
her ), he shall undergo the first amercement.* 

In regard to conversation between a man and woman who have been 
hotb forbidden ( to talk ) by their parents and the like, Ya]nkvalkya ( II. 285 ) 

A woman ( talking ) after being forbidden should be fined a hundred 
paruis while the man should be fined two hundred ; when there is prohibi- 
tion ( addressed ) to both, the punishment for both is the same as in 
adultery. 

The first half of the verse refers to prohibition ( addressed ) to each 
separately ; while the latter half to prohibition addressed to both. Yajnvalkya 
( II. 286 ) states . the punishment for intercourse brought about by mutual 
desire ; 

When ( the adultery is ) between members of the same caste, the 
highest amercement is the penalty; for an anvloma intercourse (adultery 
with a woman of a lower caste ) the middling amercement ( is the penslty }; 
but for pratUoma intercourse ( adultery with a woman of a higher caste ) 

- death ( is the penalty ) for the mala and the lopping off of the ears and other 
limbs in the case of the woman.* 

Eat^yana says : 

In the case of all offences women should pay half of the monetary punish- 
ment which is prescribed for a male ; when ( the punishment ) for the male 
is death, ( the punishment for women ) would be cutting off a limb. 

With regard to intercourse with a brahmana woman leading a loose life 
Manu ( VIII . 378 ) says : 

, He would be liable to a fine of five hundred for intercourse with & 

, consenting woman. 

The threefold grades of adultery are made as regards ' anurSgaja ’ ( vide B;. p S65 
Vv. 2, S-8 ). Therefore the fourth quarter as read in the text is irrelevant and the reading 

- diovipadhike ’ of Aparaika and others is better. It means ‘ higher fine may be inflloted 
on a rich man.’ 

' S, But there 'was nO objection to talk with another's wife for a reasonable cauao and 
If there had been no previous charge. Vide Mann VIII. 865- 
. 3. The Mit. construes this verse difierently. Vide notes to V. M. pp. 426*427. 

* P. 246 ( text }. 
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*Thia refers to a woman of the same caste. The pajne author ( Mann VIH.^ 
385 ) says as regards anuloma interconrse with women of loose character V 

A brShmana having intercourse with a ksatriya or vais'yt^ woman wfao^ 
^ is unguarded or with a s Cdra woman should be fined five hundred panas 
and a thousand pajuu if he has intercourse with a woman of the antyaja 
class.* 

As to the text of Mann (VIII. 383) ‘ a brShmana should be mad& to' pay 
a fine of a hundred panas, if he has interoource with guarded women of the 
two olasseB ( ksatriya or vais ya ),* it refers to a chaste woman. Manu 
374) declares the punishment of a s'^fidra for intercourse with a woman 
of a higher caste : 

A s'ldra having intercourse with a woman of the twice-born classes 
whether guarded or not shall lose the ( offending ) limb and his whole estate 
when the woman is unguarded and loses everything ( including life ) if the 
woman is guarded. 

The meaning is : a e^Gdra having intercourse with an unguarded woman 
of the twice-born class is liable to have his penis cut off and all his property 
confiscated, but if he has intercourse with a guarded woman he incurs the 
confiscation of all his property and death. Gautama ( XII. 2-3 ) says : ‘ for 
adultery with the wife of the preceptor, the man’s penis will be out off and_ 
his whole property will be confiscated ; and if the woman be guarded, there 
is the additional ( penalty of ) death.’ Manu ( VIII. 376 ) says : 

' When a kratriya and vais'ya have sexual intercourse with a brabmana 
woman, who is unguarded, the vais'ya shall be fined five hundred, but the 
kfatriya one thousand.* 

The same author ( VIII. 377 ) says : 

tBoth of them ( ksatriya and vais'ya ) however, if they commit adultery 
with a guarded brahmapa woman, should be punished’like a s'Gdra* or ba 
burnt in a fire of dry grass. 

The same author ( Manu VIII. 382 ) says ; 

If a vais'ya has intercourse with a guarded woman of the ksatriya class 
or a ksatriya has intercourse with a vais'ya woman ( who is guarded ), both . 
of them deserve the same punishment that is awarded ( for intercourse ) 
with an unguarded brahmana woman- 

The meaning is that the fine is what is inflicted for intercourse with an 
unguarded brahmapa woman. Vasistha ( 21. 3-5 ) says : ‘ if a ksatriya has inter- 
course with a bnihmapa woman, ( the king) shall throw him into fire after ‘ 


1. Antyaja woman would be a woman ol the untouchable olasseB such as leather 
workers, candalas &o. Vide notes to V. H. p. 97. 

3. Bead ' yadaguptam ' ( yada+aguptam ] in the text. 

3. i.e, with the loss of the penis, all property and' life, 

* P. 347 ( text ). t P> 348 ( text ). 




bavmg tied him np in leaves of s'ara grass; the same ( punishment should be 
awarded ) if a vais ya has intercourse with a ksatriya woman and a s'^dra, 
with ksatriya or vaisVa woman.* Narada (p. 179-180 vv. 73-76).says : 

The mother, the mother’s sister, mother-in-law, maternal unclp'a 
wifoi father’s sister, the wile of a paternal uncle, of a friend and of a 
pupil, the sister, sister’s friend, daughter-in-law, daughter, the wife 
of a, preceptor, a woman of the same gotra, a woman who has coma 
for-aj asylum or refuge, a queen, a female ascetic, a nurse, any chaste 
woman-and a female of the highest oaste— when a man has intercourse- 
with any one of these woman he is said to have violated the preoeptpr’e^ 
bed ; for such a crime no punishment other than excision of the penis iSj 
ordained (in the smrtis).^ 

TSjnavalkya ( III. 232—233 ) also says : 

One who has intercourse with his father’s or mother's sister, maternal 
Uncle s wife or his own daughter-in-law, or with his step-mother or 
sister or his preceptor’s wifej or daughter, with his own daughter, be- 
comes a violater of the preceptor’s bed. His penis should be out off and 
he should be put to death and the woman also ( should be pul: to death )'■’ 
if she was full of lust ( i. e. a consenting party). 

’’'This punishment is not to be inflicted on a brahma^a, since Bfhaspati 
in his section on brghmanas says ; 

The king should brand with painful punishments a brahmana who has ‘ 
started on the path of having intercourse with another's wife and should ' 
banish him- One, not a brahmana, deserves for adultery any punishment up 
to death- 

S ahkha-Likhita say * with whatever member of the body an offender 
commits an offence, that very member of his should be out off except in the 
case of a brahmana.’ YajSavalkya ( II. 290 ) declares the punishment for a 
brahmana when he has intercourse with a female slave and the like s 
^ A man having intercourse with avaTuddhd slaves and bhujisj^s shall 
be made to pay a fine of fifty panas even when intercourse with them 
may be unobjectionable ( on the ground of caste &c. )•* 

Avaruddhah are those that are forbidden by their master to have 
intercourse with other men. Narada ( pp. 180-81 vv. 78-79 ) says : 


1. ThoV. E. says that mother means ‘ stop-mothor ’ hero. It is to be noted that 
intercourse with a female ascotio is put by Narada on a par with incest. Manu Vllt. 363 
trrats it on a level with intercourse with wives of actors and singers and punishes it iightly. 
Vide also Va]. II. 293 quoted at the end of the section on * adultery \ 

2. The text of Yij. and the Mayukha thereon are quoted in 48 Cal. 643 E. B. at p. 694 
and in Ycahioantrao v. Kashibai 12 Bom. 25 at p. 28 n 5, Vide also Mathma v. Esu 4 Bom. 
646 at pp. S40-50. According to the Mit. an aiaruddha is one who is ordered by her master 
to stay at home for service and who is forbidden to have interooutso with other males ; 
while a bhujis} a is a eoueubino kept by the master himself. Vide Bat Nagubai v. 'Bat 
Mmghibai L. E. 63 I. A. 153=50 Bom. 604 at p. 612 for the moaning of ‘ avJirnddha, ’ 

• B. 249 ( text ), 
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I ' • Intercourse is permitted with o. Wanton woman who belongs to andlth%fl 
than the brahmana easfee, or with a prostitute, a female slave or a ifemafa. 
who has left her family, if these belong to a lower caste f but intercourse 
' is not permitted with (such) women if they belong to a higher caste. 
When, however, such women are kept mistresses ( pf another matt ) ittter* 
course with them is as culpable as with another’s wife.^ , < 

, The word abrahmapi' is an attribute of the word ' svairipl'jS^Rrairini 
means ‘ one who is independent and has free intercourse with nis* 

kasini * is ‘ a woman who has left her family and has free inte^§|iarse with, 
men.’ Yainavalkya ( 11. 294 ) says : ^ 

' If a man has connection with an untya ( untouchable ) woman he should 
be branded with an obscene mark and banished ; similarly a s fidra is 
liable to be branded only if he does the same; but if an antya ( untoucii* 

■ able ) have intercourse with an drya woman death ( is the penalty).* 

'^When the sexual intercourse is wilfully brought about by a wom'an> 

( she being the aggressor ) NSrada* states the punishment for her ; 

When a woman comes to a man’s house and has intercourse with bins 
after exciting his passion by touching him and the like acts, she should be 
punished* and half of her punishment should be inflicted on the man* 

Yama prescribes the punishment for women of the brahmana and other 
castes for intercourse with s'fidra males or the like : 

^ The king should have that woman devoured by dogs at the place of 
* fhe executioners ( candalas ), who, being overpowered by passion, seeks 
a B^fldra ( for intercourse ).® That brahmana woman who resorts to a * 
/vais'Vn or keatriya (for intercourse) would have her head shaved and shall 
he marched on an ass ( through the streets ), 

‘ Vrsala ’ means ‘ a s'fidra ’ ; ‘ vadhyaghatinah ’ means ‘ executioners ’ ? 
the meaning is ‘ at the place where executioners live ’, In the OandrikS 
( ^mpti'candrika ) it is said that this fine is inflicted for excessive attachmenfi^ 

( to the paramour ). Yajnavalkya (II. 283) declares the means of determin* 
ing ( the fact of ) adultery : 

A man is to be held ( caught ) as guilty of ad'iltery by the fact of his 
caressing the hair of another’s wife or by fresh signs of lust or by the com 
fession of both. 


1. ‘ Hiskasini ' is explained as ‘ a female slave not restrained by her master ' by 
Mfidhavacarya.and others. The Mayukha follows the Madanaratna. 

S, ‘Ary a’ woman means ‘a woman belonging to the threo higher castes.’ Ap. Dh. S. 
Ili, 2. 3. 1 and 4 distinguishes between Arya and S'udra. The Mit, and Vir. read 
"antya eva ’ whieh means that the s'udia would bimself become an antyaja. The force of 
‘ Qva.' is this that ho is not liable to be punished. 

3. This is Bi. p. 367 v. 15. 

1. Her punishment would he the same as is prosciibed for a male who makes the first 
ovoritircs. 

5. Compare Cautama XXIII. 14 and. Manu VIII, 371. 

*P. 250 (text) 
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From bhe expression ‘ dvayoh ' ( occurring in Yaj< ) it follows that even 
if one of the two admits adultery there is no certainty* As regards slander 
'^jnavalkya ( II. 289 ) says : 

For uttering a ( true ) slander about a woman a man should be fined a 
' hundred panas and two hundred if he makes a false accusation.^ For inter- 
course with beasts he should be made to pay one hundred and one who 
- has intercourse with a distressed woman ( even if she be one’s own wife ) 
or a cow should be fiued the middling amercement. 

Also 293) 

If a man has intercourse with a woman in an improper part and if one 
voids excrement before a male the fine* is twenty-four panas and the same 
( is the fine ) for intercourse with a female ascetic.* 

' Dinam ' means ' distressed woman, even one’s own wife.* The mean- 
Jng is ' one who voids excrement and the like before a woman.’ 


Thus ends ( the section ) on adultery. 


Now begins ( the section ) on duties of husband and wife. 

Punishment for the husband’s abandoning a wife possessed of good 
qualities is thus declared :* 

If a man leaves a wife who is obedient, not sharp-tongued, skilful, 
possessed of virtues and solely devoted to her husband, the king should 
place him ( on the right track ) by means of punishment. 

YSjnavalkya ( I. 76 ) says : 

He who deserts a wife that carries out his commands, who is diligent, 
mother of an excellent son and speaks pleasantly shall be compelled to pay 
the third part ( of his wealth to her ) ; or if he has no wealth he shall be 
compelled to provide maintenance for her.* 

The same author ( YSj. I 77 ) says with regard to women : 

Wives should do the bidding of their husbands. This is the highest 


1. Both the Mit. and Apaiaxka take * stil ’ as meaning maiden here. Naxada ( p. 172. 
V. 3& ) ennumeiates the dosas of maidens as * afSiotion with a chronic ox disgusting disease, 
deformity, loss of virginity by sexual intercourse, being wicked, having the heart fixed on 
some one else.’ 

2. Nllakan^ seems to have read ' purl^am.' But Mit., Apararka, Far. M. and Vir, 
read as in the text. 

8. This is Naiada p. 184 v. 9S. 

4, This is quoted in Savitribai v. Laxmibai 2 Bom. 578 at p. 598 as a mandatory text 
requiring the husband to maintain, bis wile irrespective of the possession of property, 

• P. 351 ( text ). 
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duty of a wife. Even if the husband be tainted with a deadly sin she 
should wait for him till he is purified ( by expiations )• 

Thus ends the section on duties of hnsband and wife. 


*Now begins the (section on) gambling and prize-fighting.^ 

Yajnavalkya ( IL 201 ) says : 

The king should enforce payment of the stake property won in a public 
assembly of bettors presided over by a master ( of the gaming house ). 
when the king s share ( in the stake won ) has been paid up ( by the master ) 
and not otherwise ( when carried on secretly and without sabhika ). 

‘Frasiddhe’ means ‘not in secret*; ‘ dhlrtamandale ' means 'in 
gaming house ’ ; ‘ sabhikah ' is the superintendent of gambling appointed by the 
king. The meaning is : the king should enforce payment of what is won hs 
this manner ( indicated in the verse ) and nothing else. The same author 
( Yaj. II. 202 ) lays down the punishment for him who is guilty of fraud in 
gambling : 

Men who play with false dice and by tricks should be branded by the 
king and banished.* 

‘ Upadhib ' means ' a trick or fraud.' Mann ( IX. 224 ) declares the 
punishment if gambling be carried on without the king’s permission! 

The king should punish corporally all those who themselves engage in 
gambling and prize-fighting or cause ( incite ) others to do so and also 
s'ldras who wear the marks of the twioe-bom.* 

' Dvijalingam ’ ( marks of the twice-bom ) means ' the sacred tU|bad, 
tittering the Veda and the like.’ Yajnavalkya ( II. 203 ) extends the rules about 
gambling to samahvaya ( prize-fighting ) ; 

This very law should be understood to apply to prize-fighting in which 
there is gambling with animate objects. 


1. The difieienoe between dyUla ( gambling ) and saviahvaya is that the foimer is carried 
on with inanimate objeots ( like dice ) and the latter with animate objeote ( such as ooeks, 
rams, bulla, bnfialoea, and wreatlera ). Vide Manu IX. 233, Narada p. 212 v. 1 and 
Bf. 886 T. 3. 

2. Oompare Narada p. 213 t. 6. 

3. The attitude of Manu towards gambling was rather unoomptomiaing. But Vaj. 
Savalkya allowed gambling under the aupeivision of persona appointed by the king aa It 
helped in detecting thieves. Brhaapati p. 886 v. 1 says that gambling was prohibited by Manu 
because it destroys truth, honesty and wealth, but other legislators permitted it when 
conducted so as to allow the king a share in the stakes. 

* F, 262 (text). 
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‘ PrSnidyBto ’ is an attribute of samahvya ahd the meaning is ' sama 
vhaya which is different from it^ ( only in this that it is gambling with ani- 
mate objects). ’ 

Thus ends (the section on) gambling and prize-fighting. 


*Now begins ( the section on ) miscellaneous matters.^ 

Jainavalkya ( II. 295-296 ) says : 

He who either omijbs or adds anything in writing to the king’s edict or 
who allows an adulterer or thief to escape shall suSer the highest amerce- 
ment. He who defiles a brahmana, ksatriya, vais'^ya, s^Bdra by feeding 
him with food not fit to be eaten should bo punished with the highest 
amercement, the middle amercement, the first amoroomont and half of 
^ the last respectively. 

■ji ‘ * Abhaksyam ' means ‘ wine, nrine, ordure and the like.’ Tb’o same 

author ( Yaj. II. 297 ) says : 

He, who deals in false gold ( as genuine ), who sells unclean meat, 

should be deprived of a limb and should be made to pay the highest 

„ amercement. 

' Vimamsam ' means ‘the flesh of cows and the like.’® In the Mitaksara it 

is said that by the use of the particle *co’ ( and ) it follows that mutilation is 

also meant ( to be an additional ) punishment. Similarly ( Y5j. II. 360 ) 

If the owner of animals with tusks or horns fails to rescue a man ( attack-^ 
ed by such animals ), though able to do so, he should be awarded the 
first amercement and double that amount (when he does not rescue) even 
though ( the victim ) cried aloud ( for help ). 

‘ yikroa'ah' means ‘ crying out Mann ( YIII. 296-298) says : 

If a human being were killed ( by an animal or car through the careless- 
ness of the driver ) he would at once incur the guilt of a thief ; if such 
large animals as cows, elephants, camels, horses and the like were killed 
( through rash driving ), half ( of the highest amercement ) was to be inflict- 
ed. On the death of minor animals ( by rash driving ) the fine is two 
hundred *. but the fine is fifty punas when auspicious animals ( like deer ) 

1. It is better to read ‘ tad-abhinne ’ for ‘tad-bhinno’. ‘ Tad- abhinne ' would 
mean that samavhya is pranidyuta and that thd rules about the former are not difier- 
ent from the latter. 

2. Visnu 42. 1 defines prakirnaka as what is left unsaid elsewhere, According to Karada 
t p. 214 TV. 1*4 ) p?aA?inaAa comprehends all those matteis in whioh the king acts of his 
tfwn motion without any complaint being lodged .or a suit being filed and whatever 
else that may have been omitted in the preceding titles of law. Vide Brhaspati p. 386 v. 1. 

3. Hit. explains ' vimaihba’ as ‘ unclean moat mixed with dog's flesh,’ while 
Apararka explains it as the flesh of the village pig and the like passed ofi as excellent meat. 

* P. 263 ( text ). 
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and birds ( like pigeons and parrots ) are killed. *Five masas is the fine 
for one who kills an ass, goat or sheep.^ The fine is one masa for J^illing 
a dog or hog. 

It is to be understood that this fine ( was to be paid ) after paying to 
the owner the price of the animal killed. Yainavalkya ( II. 301 ) says ; 

He who charges the paramour ( of a woman in his family ) as a thief 
should he made to pay a fine of five hundred and he who lets him off after 
taking money from him should be fined eight times that ( money ).^ 

‘ Upajivya ’ means ‘ having received.’ 

The king should hanish, after cutting out his tongue, that mau who pro- 
nounces an imprecation of misfortunes on the king or who runs down the 
king or who divulges the king’s secret counsels ( YSj. II- 302 ). 

‘Anistam’ means ‘death and the like’; akroa'ah means such things 
as saying ‘ may you lose the kingdom.’ Manu ( IX. 275 ) says : 

Men who rob the king of his treasure, men who obstinately hib 

commands and those who are in league with his enemies should be.)^unishe|| 
by various modes of punishment. ^ 

YSjnavalkya ( II. 303 ) says : 

> 

The punishment for him who sells what was on a dead body, likewise 
for him who strikes his preceptor, and, for him who seats himself on the 
king’s vehicle or throne is the highest amercement. 

‘ Mrtangalagnam ’ means ' the clothes and the like on dead body ’. 
The same author ( Yaj. II. 304 ) says : 

The punishment for him who puts out both eyes of a man, for him who 
obeys one that is hated by the king and for a s'fidra who makes his liveli* 
hood by passing himself off as a brahmana is a fine of eight hundred.^ 

I The meaning is: (the fine) for one who puls out both eye|, who 
docs an act forbidden by the king and for a s^dra who makes a lining by 
the mode of life of a brahmana. In the Mitaksara a smrti is quoted to the 
effect that if a s'sdra put on the sacred thread for securing a meal at a 
s'raddha he should have imprinted on his body with a heated rod a line 
resembling ( the position of ) the sacred thread The same author ( Yaj. II. 
305-306 ) states the punishment for those who wrongly decide litigations : 


1. Eulluka explains that the fine was five silver misnkas ( and not of gold ). A silver 
mSsa was equal to two krsnalas. Vide Mann YlII. 185. 

2. Both Mit. and Apararka explain that he who through fear of infamy to his family 
or in order to save from publicity the reputation of his women says of a paramour that 
he was a thief was to be fined. 

3. ' BajadvisKdes'akrt ' is explained by the Mit. as one ' who being an astrologer 
(and not an elderly relation or friend of the king) makes a prophecy of impending misfortune 
as to the king. If a s'udra, in order to secure a meal, wears the sacred thread and the like 
he was to be punished. 

* P. 254 ( text ). J P. 255 ( text ). 

V. M 35 
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Having again inveskiga fced ( i- ei reviewed) khose likigakions khak were 
wrongly decided, assessors ( and also judges ) kogefcher wifch fche parky ( de- 
clared by khem fco be ) successful should be fined by khe king kwice the 
amount ( that was ) in dispute-^ It a man who was justly defeated ( in a 
litigation ) skill thinks * I am not rightly declared to be the losing party’ and 
again comes to court, he, when again defeated* shall be made to pay a 
double fine. 

Hera ( in all verses about fines ) the mention of a number without ex- 
press statement of the object (to which the number refers) is to be under- 
stood as referring to pfflnas Pana is a piece of copper equal to a karea, 
from ( the verse ) of the lexicon ( of Amarosimha ) ' a pana is the word applied 
to a copper piece equal to one karsa.’* A karsa is a fonrth part of pala. And 
a pana is ( in value ) as defined by Bbaskaraearya^ ‘ 20 cowries make a kakini 
and four kakinis make a pana.* As regards the fines designated the highest 
and the like, Yaj* (I. 3^6 ) says : 

The highest fine is a fine of 1080 panas, the middling one is half of it 
and half of this last is declared to be the lowest. 

Moreover in case it is impossible to award adequate punishment for 
offences already described by means of the fines of the indicated magnitude 
( by Ysj. ) even a greater fine may be inflicted, as Apastainba says ‘ they say 
that danda is so called because it represses; by means of it the king should 
repress those who are not repressed.’* So also NSrada ( p- 215 vv* 10--11 ) 
states a special rule when the punishment is confiscation of all property ; 

* The weapons of soldiers, the beasts of burden and the like of carriers 
of goods, the ornaments of prostitutes, the various musical instruments 
of professional musicians, and whatever is a tool for anybody and by 
which artisans acquire their livelihood — all these a king is not entitled to 
to take even when he confiscates the entire property.® 

Yajnavalkya ( II. 307 ) states what is to be done with a fine levied unjustly : 


1. ‘Vivadat&c.’ may also mean ' twice the amount o{ the fine that was inflicted in 
the litigation that was wrongly decided.* 

2. This occurs in the Amarakus'a 2nd kanda, vais'yavarga. Amara says that five 
gunjM were equal to one ma%, 16 maws were equal to karw and four kar^ made one pala-, 
two things are stated about a pana viz. its weight as copper and its price. 

3. This is part of verse 3 in BhaskarSciirya's I>!lavatl, where a table of values is given 
viz. 20 cowries = a kakini, 4 kakinis = a pana, 16 panas — a dramma, 16 drammas 
=a niska. 

4. This is really Gautama XI. 28. The derivation of danda from ' dam ’ is ascribed 
in the Nirukta to Aupamanyava ( II. 2 ]. 

5. The principle underlying these verses has been accepted in modern times in the 
execution of decrees by attachment and sale. Vide section 60, proviso b of the Civil Proce- 
dure Code ( of 1008 ). 

• P. 256 ( text ), 
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The fine thai; has been obtained by a king unjuBtly should be offered 
by him to Yaruna making it thirty times as much and should be distribut- 
ed by himself among brahmanas.^ 

The meaning is ; let him first mentally offer thirty times as much to 
Yaruna and then let him give the money to bruhmanas* 

Thus ends ( the section on ) miscellaneous matters. 


In the madhyades'a ( middle regions of India ) famous for meritorious 
actions and situated in the vicinity of the auspicious confluence of the Garman- 
vati (Ghambal) with the YamuM, stands the famous city of Bhareha, where 
rules the king Bhagavantadeva who is devoted to the lotr^eyed god ( Yisnu ). 

Thus ends the YyavaharamayEkha ( ray of judicial matters ) iu the ( work ) 
Bbagavadbhaskara composed by bhatta NiLakantha, who was com- 
manded by Bhagvantadeva, the lord of kings, an ornament of the 
S'angara race, (Nilakantha) who was the son of bhatta S'ahkara, 
the head jewel of panditas, and the leader among those 
who had crossed beyond the ocean of the Mimaihsa 
system and the son of the learned bhatta 
NiirAyana styled jagad-guru. 


1. Manu ( IX. 241-245 ) gives the teasoa of this piooedure. Vaiuna is the divine 
lord of punishment who luics over kings and a brahmana who has fully mastered the Vedas 
is lord of the world. Yaruna is styled * rajan ’ in the Bgveda and is regarded as noting the 
good and evil deeds of men. Vide Rgveda Vll. 19. 3. 
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Abettors, who aio, 260. 

Jhkidhana, lezioon, 5. 

Abhiiapa, charge of a grave crime or wrong 

12 . 

AbhUoita, charged with the commission of a 
grave sin 42. 

Abhiyokt^, complainant or plaintiff 41. 

Abnse, 2S1-2S3. 
of three varieties, 251 

Acarila, mode of recovering debt, explained 

210 . 

Acquirer, double share of,' when wealth ac- 
quired with detriment to paternal estate 
137. 

gets two shares 169. 

Act VII of 1866 ( Bombay ), 214« 4, 218n 1. 

Act V of 1879 ( Bombay ), 248n 2. 

Act XXI of 1850, 191tt3. 

Act VI of 1878, 22g« 3. 

Act IV of 1898, 141n 2. 

Act XII of 1928, does not apply to oases 
governed by the DSyabhiga 191n 3. 
recognises only lunacy and idiocy from 
birth as grounds of exclusion from inheri- 
tance, 191» 3. 

Act II of 1929, does not affect sister’s position 
in Bombay ie2n. 

Act XXX of 1930, 135u 2. 

Adhana, making a pledge or mortgage 224. 

Adhi, pledge or mortgage with possession 
often a synonym of bandha 197n 3- 
vaxietiosof 202. 

Adhibhoga, a kind of interest 198it 1. 

Adhilekhya, deed of mortgage or pledge, 23 

Adhivedanika, kind of stndhana, 93n 1. * 

defined 177n 1, 178. 

Adhyagni, kind of strldhana, defined 177. 

Adhydvahanika, kind of strldhana, defined 
176, 177n3. 

Adityas, twelve, 48. 

AdifpopurS^a, igsn 7. 

Adopted son, cannot succeed to his maternal 
Bsand-fathei in natural family 123n 1. 

A 


even among s'udras gets, according to Bom- 
bay, one-fourth when natural sou born sub- 
sequently, 116n 4. 

gets equally with auraaa son among s'udras 
in Bengal and Madras 116>t 4. 
is divested, on adoption, of property which 
is absolutely his but is ancestral, according 
to Bombay decisions 121n 2. 
not divested of property which is absolute- 
ly his, though ancestral, at time of adoption 
according to Madras and Calcutta 121n 2, 
122n. 

should perform the s'raddha and other 
rites of his adoptive father alone 123. 
succeeds lineally as well as collaterally in 
adoptive family 128n 1. 
succeeds to the brother of his adoptive 
mother 123n 1. 

Adoption, a brahmana can take ksatriya boy 
in, according to Medhatithi 107. 
all consequences that are due to connection 
with the pipda in the case of the natural 
father, cease on 122n. 
by man having a grandson Buffering from 
congenital and incurable dumbness in- 
valid, according to Bombay lU9n 3. 
by unmarried man valid 109» 3. 
daltohovux, whether absolutely necessary 
for validity of 110)t 2. 
by KanojaBrahmapa widow without datta- 
homa held invalid when boy of different 
gotra 110a 2. 

eldest son could not be given in, accord- 
ing to ancient and mediaeval writers 132. 
eldest son could not be given in, accord- 
ing to Vijnanes'vara 107. 
of eldest son allowed by decided cases 
107» 6. 

even of one of the same gotra must he be- 
fore marriage ( in Madras ) 120n. 
even of a s'udra not allowed after marriage 
(in Madras) 120n. 
father alone can give in 104, 
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gotia of natural family has to be oonsider- 
gd in marriage even after 122)h 
Uindu, who has become Mahomedan, can 
give his son in 104n 1. 
involves a complete severance of child ad- 
apted from the family of birth 104» 1. 
is made for spiritual purposes and has an 
unseen result 105n 4. 

mother alone can give in, when father not 
living 104, 

of a dau^ter by a brahmana held invalid 
lOSn 2. 

of girl not allowed by Maydkha 108. 
of married asagolra boy allowed in Bombay 
Presidency 120u. 

of a married man having a son, does not 
transfer that man’s son to the adoptive, 
family 120a. 

of an only sou held invalid at one time by 
the courts 111, llln 1. 
of an only sou, now held valid llln 1. 
of daughter's, sister's, mother's sister’s 
sou prohibited to three higher castes accord- 
ing to all High Courts 113». 
of daughter’s and sister’s sou allowed to 
brahmanas and others by Uvaitauirpaj a 
113n. 

of daughter’s or sister’s sou held valid by 
custom oven among brahmanas 113n. 
of sou valid, even though wife of adopter 
pregnant at the time lOOn 'J. 
remarried widow cannot give in, her sou 
from first husband 104n 1, 
requires actual giving and taking of boy 
104n 1. 

rites of, described 132-133. 

sanction of Government not uccessary to, 

by Kulkarni 116n 3. 

who may be given in 132. 

who may give in 131-132. 

widow’k power of, comes to an end when 

118» 1. 

Adr^ta, unseen result of a religious act Pin 

1 , 121 . 

Adultery, 265-2T0. 

by fraud, punishment for 2CS. 

with certmn women relatives held to bo a 

mahapataka ( mortal sin ) 268. 

Adverse possession, propert}- acquired by a 
woman by, whether strldhana 17771. 
Agania, mode of acquisition of a document 
*0.27. 


Agamya^, meaning of 42, 42ft 1. 

Agents, to conduct litigation,when allowed 11, 

„ when not allowed 11. 

Afifftipurono 74ft 4. 

Aitareya-brUhmana 69fi 3, 143n 2, 196n 1, 
AjnUpalra, document of command 26. 
Ajyabhaga, 133ft 3. 

Ajyotpavana 133» 1. 

Akara, original and authoritative works on 
a s'astia 130ft 4. 

Akramodha, meaning of, 194, 194n 1, 

Aksepa, reproving ( female slaves etc. ) 80. 
Akttla, a kind of faulty reply ( iuconsistent ) 
15, 

Antara, author of a lexicon 82, 84, 92, 274, 
Auiatya, councillor, qualifications of 4, 
must belong to one of the three regenerate 
castes 4. 

Amendment, of plaint, allowed until reply of 
defendant is presented 13. 
A)ianydaTitadravya^, meauiug of, 218>i 1. 
A}uipakarma, not giving 2. 

Akga, subsidiary matter 105 h i. 

Aiigttla, equal to eight yavui or throe grains 
of rice placed lengthwise 61. 

Aunals, of Bhandarkar Institute 11171 2. 
Autocedent debt, moaning of 21671 1. 
Anupalabdhi, a means of proof 2871 2, 
Anu^aiiga, meaning of VlOn 2. 

Anusayah, roscissiou 2, 

Anuvada. a variety of arthavudu,, 5l7i 3, 11771 
2, 169)1 2, 18271 3, 231, 23271. 

Anuvadaka, that merely repeats ( what is 
already well-known ) 77ft 3. 

AnuvUdya, subject 79, 79n 2. 

Anvadhana, placing of fuel sticks on con- 
secrated fire 109. 

Anvddheya, kind of strldhana 178, 18371. 
Anvadhipatra, deed of submortgage 24. 
Anvahita, meaning of, 20971 3, 210, 22371 3. 
Anvaya, method of 17271 5. 

Apad, meaning of 10571 1. 

Apararka, 1571 1 and 2, 167i 1, 19)i 1, 34ft 4 
Ac. 

Apastaiida-dhaniia-aiitra 20)i 1, lllfi 2, 166, 
194)1 5, 24271 1, 252n 3, 269ft 2. 
Apastaviba-gThya-siSlra 109» 1, 119)t 3. 
ApastanAa-krauia-idltra ISSfi 3. 

Apamddha, a kind of secondary son, 103. 
Apaydtritah, meaning of 193, 19371 1. 
Apostate, from the order of ascetics, if a 
btabmapa, was to be banished, according 
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to EBtySylftna 33Gn 3. 

from the order of aeoetios beoame a' slave 
of the king 336>t S. 

Aprasiddha, a fanlt in a plaint 13. 
Aprattbaiidha ( dapa ) defined 86, 
Aprati^hifS, meaning of ISS. 

ApUpa, preparation of flour and ghee 143m 1* 
Arbitrators, punished if cheating through 
friendship or covetousness 357. 

Arghya, water offered by way of honour 49>tl. 
Arjuna, marriage of, with Subhadrs discuss- 
ed 138-139, 138»1. 

Arsa, form of marriage, 139 h<1. 

Arthaidttra, science of politics 6. 

rule in conflict of, with Dharmas^atra 6 
ArthavSda, expatiates upon a vidhi ygn 4, 
363m 1. 

indicated by particles like ‘ va ‘ or ' vai ' 
363n 1. 

three'varieties of 333m. 

Artisan, liability of, for loss of materials 
given for being manufactured 335. 
AsUdhya, incapable of proof ( plaint )'13. 
Asahdya, 103n 1, 303n 3. 

Asara, a kind of faulty reply ( opposed to 
reason, or void of substance ) 15. 

Ascetic, heir of 167. 

punishment ^for sexual intercourse with 
female 368n 1 

Asedha, restraint or arrest, 9. 
four kinds of 9. 

persons who are exempt from 9. 
punishment^for breaking 9, 
restraint by ^king’s order 313, 

Airamaa, four 167n 1, 

Assault 353-355. 

Astrologers, liable to fine 356, 

Aaura, form of marriage, defined 189n 1. 

not approved even for s'udras 189n 1. 
A6oalSyanali6. 

ASvalayana-grhya-aStra, 49n.5, 83?i 1. 
Aivalayana-irautci-siStra, llin 3, 133n 3. 
Aladgunaaariimjiiana, kind of bahvvfihi 146I^ 

4, 

Atatayin, who is '361, 361n 4. 
who is not a brahmana, may be killed in 
self-defence or if he steals a field or carries 
away one's wife 363. 

Atharvaveda, 261n4. 

AfibhUri, a kind^of faulty reply ( very pro- 
lix ) 15. 

AHdeia, principle of 61n 3, 

Atmabandhua, 164, 


preferred to pitrhmdhua 164. 

Atteatation, on a document, how made*^, 
of an illiterate witness 35. 

Atyalpa, a kind of faulty reply ( very «on- 
oise ) IS. ' 

Aupamanyava 374 n 4. 

Auraaa, meaning of 103. 

AvadBua, offering 49. 

Avakraya, delivery to another for hire 334. 
AvaraddhS, meaning of, 153 n, 368, 368 M, 3. 
Avaaathya, grhya fire 145. 

Avyapi, a kind ot faulty reply ( not meeting 
all particulars ) 15. 

Saddhakrama, compact series of heirs 160 n . 
Bahuvrihi compound 6 n 4, 
kinds of 146 n 4. 

Bailee, not liable if deposit lost through the 
act of God or the king 331. ^ 

Bairaqia, 167 n 3. 

Bala, expedient for recovering a debt 209-310 
BBla, a person of sixteen years or less 44. 
BTHanibhatta 105 n 1, 161 n 1, 317 »t 1. 
BSlambbaffT, commentary on the MitSksarS 
108 « 1. 

doctrine of. that the word brother in Yaj« 
about heirs includes sister, not followed by 
Bombay High Court, 158 n 2. 

Bandhua, are bhinnagotra aapindaa 160’«. 
as heirs 163, 

enumeration of, only illustrative 164 nl. 
etymological meaning of, 166 n 1. 
ex parte patema preferred to ex parte ma- 
terna 165 n. 

in order to take as heirs must have mutua- 
lity and must bo related to the deceased 
directly through themselves or their father 
or mother 164 n 1. 

male, of same class preferred to female 
165 n. 

meaning of 163 n 3, 197, 197n 3. 
of three kinds 164. 

preference based on spiritual efficacy when 
of same class even where Mit, applies 165 n, 
sapinda relationship in case of, extends 
up to only five degrees 164 n 1. 
Banishment, as punishment 40. 
as punishment for adultery by fraud 265. 
as punishment for embesssling property of 
gana 248. 

as punishment for a brahmana thief 359, 
as punishment for those who pronounce 
imprecatioiu on king or divulge his sepretg 
378. 
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lor playing With false dies 271. 
piopei for brahmana offender 261. 
of brahmana, fol'apostasy how effeoted 296. 
for those who live by taking bribes and for 
asaesBora pronouncing unjust deoisiona 256 
Banner, festival of, in honour of India 47 n 3 
Baudhayana, 190 

BaudhUyUna-dharma-^lTCL 115 a S, 128 a 1, 
153 n l', 187 n 3, 194 n 1, 196, 266, 261 n 2 
BaudJiHiiana-grhya-autra 262 ni4. 

Bauddha^ 33. 

Benares, S'ankara is presiding deity oi v. 2, 
Bhngalekhija, deed of partition 23. 
BhOgavata-purnna 91. 

Bhaktaddsa, meaning of 238 n !.• 

Bharuci. 103 n 1. 

Bhaga, plaint 12. 

Bhaskaracdrija, 274. 

Bhattoji, 124 n 1 
Bhavaiiatha, a mimathsaka 77. 

BhSvga, what is used in future or what is to 
be accomplished 112 n 1, 

BhWoya, what is to be made to exist 120, 121 

nl. 

BhogalShha, 198 n 1. 

Bhogyidhi, 206, 206 n 1. 

Bhoja, called Dhares'vara, a great patron of 
literature 78 n 2. 

Bhrgu, 33, 210, 220, 236, 253. 2G1. 

Bhrilna, meaning of 262 n 4, 

BhUta, an existing thing 112 n !• 

Bijin, meaning of 127 n 2. 

Blindness, if not congenital, did not exclude 
from inheritance even if incurable 192 n. 
Borradaile, 6 n 2. 

Boundary, even one may settle if he be 
acceptable to both 247. 
marks of, are either visible or concealed 247 
n 2. 

means of indicating 247. 
one man shonid not undertake upon him- 
self to settle 247. 

settlement of, by a person held to be false, 
if he was visited with divine or royal dis- 
pleasure within three fortnights 248. 
special rules about characteristics of wit- 
ness as to 247. 

Boundary disputes, 247-251, 

Bow, equal to four cubits, 346 r 1. 

Bows, kinds of 66. 
lengths of 66. 

Brahma, form of marriage, essence of, is in 
gift of bride to bride-groom S4fi 2. 


is in vogue among ksatriyas 84-. 
BrakmaeUrilt, heir to 167. 
of two sorts lG7n 1. 

Brahmnpa, adverse possession none against 
a, learned in the Vedas 30. 
adulterer punished with banishment «nd 
branding but not liable to death 268. 
became s'udra after selling milk for thne 
days 91n 1. 

could not bo made the slave even of a 
brShmana 236. 

could do menial work for a learned btah- 

mana. but not impure work 236. 

could marry, acoording to Manu, girls of 

all four elasses 97n 1. 

duty of, to give opinion as to causes, though 

not appointed by king as member of court 

4. 

estate of heirless, does not go to king, but 
to other brahmanas 1.33. 
estate oi heirloss, goes to king in modern 
limes 153n 1. 

even ooming to kill, cannot be killed in 
Kali age 262. 

following certain proiessions should be 
treated as s'udra when witness 39. 
if guilty of theft to be branded and banish- 
ed 259. 

if learned, is master of everything 229, 
275 n 1. 

may take up arms in self-defence, for pro- 
tecting women, for removing hindrance to 
dbsrma 262n 1. 

not liable to be killed, even though he was 
an Statayin 261. 

not liable to be made a slave 236, 

offering oblation into fire for a fee on be- 

half of a a'udia, condemned 115, 

poison ordeal not to be administered to 44, 

proper punishment for, 261. 

sin of killing of, could not be expiated by 

any prayaa'citta 262n 1, 

unable to pay fine, is to be banished 40, 

wealth of heirless, went to other bra- 

hmanas 1G6 

wealth of heirless escheats to king in modern 
times 166n 3. when itatayin, whether 
could be killed 262-268. 

Brahmanas, of south marry maternal uncle’s 
daughter 7. 

of central India became hired labonrers 
and ate cow's flesh according to Br. 7. 
oi Bastem India ate fish 7 
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peenliar piiTileges of 83 k 2. 

BrahmayajHa, meaning of 146 k 2. 
every member of even an undivided family 
wag to perform geparately 147 k. 

Branding, as punishment for btahmaua 
guilty of theft 259. 

as punishment for playing with false dloe 
271. 

for brahmana who becomes apostate from 
sannySsa 236. 

as punishment for sexual inteioourse b> 
fraud 265. 

for theft not resorted to, if proper prSi/a- 
icittaa undergone 259. 
of mark of dog's foot for theft 3. 
of marks 261» 2. 

Breach, of contrast of setvioe 213-979. 
Brhad-Viiinu, 1.55n 3. 
lirhan-MaiM4, 130. 
lirhaspali, 8, 4, 5 *o, 
criticizes Hanu 141n 4. 

Brhat-saihhitfi, 47k 3. 

Bribe, promised, need not be given even 
though object accomplished 234. 

Brother, does uot include sister for purposes 
of inheritanoe 158. 

does not include son of the .same mother 
but of a different father 158n 1. 
full, succeeds after parents 167. 

Brother's grandson, not included in brother's 
son 150n 1. 

Brother’s son, takes along with the brother, 
according to decided oases, under the 
Mayukha 159n. 

Buhler, Prof. llOii 1, 

Burden of proof, in several kinds of reply 15- 
16. 

Burning, on n bed of grass, punishment for 
kidnapping women 258, 

Cakra-vrddhi, compound interest, 19Sn 1. 
Caritra-baiidhaka, 205, 205n 2. 

Cattle, owner of straying, had to pay wages 
to the person who guarded them 228. 
Catuipatha, cross road or thoroughfare, 249. 
Causes, ,of litigants, order in which to be 
heard 11, 

Champerty, punished 11, lln 2. 

Charms, against enemies 261n 4. 

Chattels, three kinds of, in relation to theft 
255. 

Civil and criminal matters, no olear-out dis* 
tinotion between procedure in 8n 3. 

Civil Procedure Code, 9n 1, 11 k 1, 12« 1, 


40»4, 27inS. 

Cloth, permissible reduction in weight of, 
when given for embroidering or drawing 
figures 224. ^ 

Clothes, worn by deoeased fathpr should be 
given to him who partakes of^e s'riiddha 
to the father 140. 

Coaxing, as an expedient for fcoovoring a 
debt, to be employed in whatlpsses 210. 
Colebrooke, translated nibandha as corrody 
78k 6. 

Compact series of hoiis, ends with brother’s 
son 161. 

Conoubine, entitled to maintenance from es- 
tate of paramour against heirs if connec- 
tion exclusive and continuous up to death, 
99n 1, 152n 2. 

has no right of maintenance against para- 
mour during bis lifetime 153«. 
in order to get maintenance need not have 
resided in the same house. vAth her para- 
mour’s wife, children &bf' ISSn. 
Confisoation, as pnnishmont for embezzling 
property of a papa 243. 
as'pnmshment for murder 260. 
as punishment for rape 264. 
of property, as punishment for s'udra 
having sexual intercourse with a woman 
of a higher caste 267. 
of whole wealth, for kidnapping a married 
woman 268, 

what property not liable to 274. 

Conqueror, entitled only to tax on land and 
not to ownership of land 81. 

Contract, of service, bieaoh of 235-239. 
Contract Act ( Indian ) 203 n 1, 222, 224 n 2, 
225, 230k1, 244»2. 

Conventions, estahUsbed by king, examples 
ol 242 K 2, 

established by king or local usage' should 
be observed by brahmauas, if not opposed 
to their dharma 242. 
examples of 242 n 2, 

of guilds and corporations to be maintained 
by king 242 

of horse-dealers, to impose a tithe on them- 
selves and their oustomers 242 n 2. 
Conversion, to Mahomedanism does not 
cause loss of right to inherit by virtue of 
act XSI of 1850, 192 K. 

Coparcener, who is fifth or seventh in descent, 
may get his share if he and fiis aneestoys 
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lived in a {oieign countrf 96, 

Copatceiie]^, limits oi Hindu 96, 95 n 2. 
root idea of 78 » 3. 

Corporal punishment, 
lor stealing one hundred palas of gold, 
silver etc. 269. 

for stealing, precious'stonos 259. 

for s'tidra wearing the peculiar marks o 

brihmanas ( such as sacred thread ) 271. 

for theft of corn 268. 

not awarded to brahmauas 261. 

Corrody, as trauslation of ‘ nibandha ’ 2.5 

Counterclaim, by defendant 18. 

Court fee, in ancient Hindu Law 212 n 2. 

Cowi flesh of, eaten by brahmanas of Ma- 
dhyades'a 7. 

owner of, not to be fined if it strays during 
festivals or s'raddfaas, 246. 

Creditor, if a btahmana or king, was entitled 
to precedence over other creditors 213. 
if several, recovered debts from debtor 
according to priority in time 213. 
not fined for trying to recover admitted 
debt by private expedients 211. 
procedure to bo followed by, in lending 
money 197. 

putting under restraint a debtor who should 
uot be restrained was liable to fine 212. 

Crow, popularly supposed to have only one 
organ of eyesight 87. 

Cildn, a samsldira by tonsure of head, per- 
formed generally In third year 110 « 3. 

Custody, of documents 27. 

nakfa, 232, 236. 

Damdupat, rule of 201, 201 n 2. 

^ rule of, applies even to non-Hindu debtors 
under Deooan Agiionlturists’ Belief Act, if 
they be agriculturists 201 n 2. 

nSnaUkhya, deed of gift 23. 

Honda, equal to four cubits 64. 

Dars’a-s'rSddha, 147. 

Diisa, a slave 85. 

fifteen kinds of, according to Har.ada 85 n 1 

DSaapalra, deed.of serfdom 23. 

DSsi, a concubine 85 n 1. 
meaning of 98 n 1. 

nngiputra, according to earlier Calcutta cases 
meant only the son of a slave and not nf a 
continuous concubine 99 n, 
according to latest case, means son of a con- 
tinuous concubine 99 n, 
does net include illegitimate daughter 99 ii 


Dattaka, 101-133. 
defined 104. 

Dattaka, Kevala, has sapinda relationship for 
seven generations and five generations res- 
pectively in the adoptive father’s and adop- 
tive mother's family 129. 

Dattaka, 103. 
of two kinds 120. 
only male can be 108. 

Dattakacaiidrika, 111 1, 116 n 4, 

nattahoma, may be performed after actual 
giving and taking 110 n 2, 
uot absolniely ii,.cassary for valid adoption 
if gotra of boy to be adopted same as adop- 
ter’s 110 11 2. 

uot necessary in adoption among s'udras 
115 « 2. 

Dattakamtmurhsn 111 n 1 and 5, 116 n 2, 
130 n 3. 

Daughter, adoption of, invalid, 108, 108 n 2, 
adoption of, by naikins 108 n 2. 
custom of appointing as son, now obsolete 
103 n 1. 

inhcritsiaftor widow 166. 

means in succession ‘ legitimate 'daughter ' 

156 n 2. 

not debarred from inheriting by reason o( 
unebastity 155 n 2. 

of biabmanl wife took stildhana of her 
step-mother of different caste even if latter 
bud a daughter of her own 185. 
of wife of ksatriya caste took, according tn 
some, strldhana of her step-mother of Vai- 
s' ya caste even if the hatter had issue 
1R5» 2. 

unmarried, succeeds to strldhana in pre- 
ference to married, 184. 

Daughters, after marriage, have no legally 
enforceable right to maintenance from 
father's estate 175 n 1, 
as heirs under Dayabhaga 155 « 8. 
among married ones, rich ones postponed 
to indigent ones 155. 

indigent, preferred over those well provid- 
ed 184n 3. 

no distinction in Mithili between rich 
and poor as heirs 155n. 3. 
of persons excluded from inhoritanoe en- 
titled to maintenanoe till marriage 137. 
succeed as tenants-in-commos 156?i 2. 
take absolute estates in Bombay Fiesi- 
dency, but limited oneg elsewl^ere 165n 2, 
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anmaitied, piefetred to married ones 
165. 

Daughter’s ohildroiii suoooed to stridhana 
in the absence o{ daughters 185. 

Daughter’s daughter, held preferable heir to 
stndhana as against son’s son 184it 1, 
preferred to daughter’s son as heir to strl* 
dhana 184 » 1. 

Daughter’s son, as heir 166. 

DSya, defined 85. 
two kinds of 86. 

DaydbhSga 79n 2 and 3, 80» 3, 141n 3, 180n 
2, 186n 1, 189n 2, 190n 1, 196>i 1. 
differs from Mitaksara 92» 3, 89n 2. 
holds that reunion takes place only bet- 
ween those expressly stated by Brhaspati 
168n 1. 

specifies only twotimus for partition 88 ul. 
theory of, that there is no ownership by 
birth in ancestral estate 79, 79» 2 and 3* 

DSyabJiSga, partition of heritage, defined 86 
does not include division of profits by 
traders 85. 

Dayatattva, 81»2. 

Death, as punishment for adultery with a 
woman of a higher caste 266, 266. 
as punishment for gurutalpaga 268. 
as punishment for kidnapping a maiden 2S8 
as punishment for murder 260. 
as punishment for rape 261. 
by being devoured by dogs, as punishment 
for brahmana woman willingly having in- 
tercourse with s'hdra 209. 
punishment of, for kidnapping a maiden 268. 
punishment of, for otlence of being a cut. 
purse a third time 257. 
punishment of, for untouchable man har- 
ing sexual intercourse with brahmana wo- 
man 269. 

Debt, contracted for family by uncle, brother 
or mother must be paid by all cosharers 
221 . 

due to any creditor other than a brithmapa 
was to be paid to king, if creditor died 
heirless 221n 1. 

due to a brahmana creditor must be paid 
to other brahmanas if creditor die without 
heirs or relatives 221. 
due to lust, defined 217n 1. 
due to wrath, defined 217n 1. 
evil results of non-payment of 211. 
husband’s liability to pay wife’s 220. 
incurred for family even by a slave, or 


pupil, had to be paid by head of family 220. 
liability of wife, mother or father for hus- 
band’s or son’s 220. 

of father, if not immoral, binding on sou 
and his share in ancetral property 216 h 1. 
payment of, by instalments 211. 
private expedients for recovery of, were 
allowed only if debt admitted by dbhtor 
210. 

Debt, man owes to his ancestors 106, 108«1. 
owed to ancestors paid off by birth of a son 
108, 112>tl. 

Debtor, claiming iudicial investigation was 
not to be confined by creditor 212. v j 
complaining against creditor reoovoring'ad- 
mitted debt by private expedients was to be 
fined 211. 

could be kept in restraint befole an assemb- 
ly of people according to usage 210. 
if a poor brahmana, was not to be made to 
liquidate debt by manual labour for cre- 
ditor 211. 

of higher caste was not to bo made to work 
for a creditor of^a lower caste 211. 
should work for a creditor of his own or 
higher caste 211. 

when confined, was to be let out for meals 
or answering calls of nature 210, 

Debtor and creditor relation, none between 
members of joint family, 148. 

Debts, to be paid by him who takes estate 
of the deceased 218 n 1. 
contracted on same date to be paid ratcably 
213. 

enumeration of those who arc responsible 
to pay 217. 

father's, when son not liable to pay 216-2 1"! 
incurred by father for trade newly started 
by himself, are binding on son’s interest 
according to Bombay decision, but P. .U. 
holds otherwise 217 n 1. 
modes of recovering debts sanctioned by 
ancient sages 209. 

of parents to be paid by' sous and grandsons 
186 n 1. 

of the deceased, to be paid by the man 

who took his widow 218 n 1 

owed to gods, manes and sages 195 n 1. 

part payment of, to be entered on back of 

document 213, 

payment of, on partition 134. 

propositions as to father's or manager’^ 

debts 216 n 1# 
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leeoTcry of, diEeiiBBed by NSiada under 
seven heads 197 n 2. 

I)oecan Agriculturists' litelief Act 201 n 2. 

Decisions, of Bombay High court, criticized 
OTnl, 118 n, 121 n 2. 
of F. G. criticized 102 n 1, 118 n 1, lOi n 1, 
216 n 1. 

Deed of boundary, 28, 
of debt 23. 
of peace 23. 
of purification 23. 

Deed of conventions, 23. 
of gift -23. 
of partition 23. 
of purchase 23. 
of mortgage or pledge 23. 
of service 23. 

Defamation, vide under ‘ abuse ' 
mere truth of^sertiou no defence in charge 
of 253 n 1. 

Delay, in hearing witnesses and causes re- 
sults iu great sin to king 38. 

Deposit, 222-225. 

earo required of him who takes 222. 
must be delivered intact to the depositor 
222 . 

person who uses it for'his benefit wssliablo 
to pay interest and also fine 221, 

Deeala, 7'J, 90 n3, 9"i, 97, 178, 181, 182, 
195. 

text of, is basis of Dayabhaga theory 79 n 3. 

Dharcs' vara„heM view that ownership arose 
dll partition and not by birth 78. 
held view that ownership was understood 
from s'astra alone 77» 1. 

Dharma, expedient for recovering debt 20<1. 
jlowei''- and sandal paste to be red in 
worship of, in ordeals 59. 
means i.v/a ( religious purposes ) and piirla 
( charitable purposes ) 233it 1. 
ordeal of ( image or picture of ) 73-75. 

Dharma-bhruta, meaning of 167. 

Dharmadhikarana, hall of justice 3. 

JJJmrmapyoBrtti, a work 147, 147n 1. 

Vhai maiiialra, king to listen to exposition 
of C. 

rule, in conflict of, with arthas'astra o. 
rule in conflict between two texts of 7, 

Dhata, balance, etymology of 59, 

Dhvajahria, meaning of, 138. 
is impartible 136. 

Dike, may be constructed on another's land 
in certain ciroumstanees 260. 


Disturbance, of enjoyment of » holise doer 
or market, not allowed 248. 

Divyatattva, a work of Baghunandana 43n 4, 
47n 3, 49, 74n 3. 

Dvaitanirnaya, a work of S'aiika'ra-bhatta 
113n, 114. 

Document, when another and new one to be 
substituted for prior one 20. 
witnesses not allowed to prove orally a 
matter in case it is entered in 21. 

Documents, embodying transactions how ex- 
ecuted 25. 

evidencing debt to be returned to debtor 
when debt paid off 213. 
genuineness of, how established 26. 
iu one's own hand, valid without attesting 
witnesses, 24. 

in another's hand, characteristic of 24. 
must be produced from proper custody 
27 ji 3. 

of three sorts, according to Brhaspati 22. 
of two kinds, according to Vasistha 22. 
of two kinds, according to Narada, viz. 
made in one's own hand and in another’s 
hand 24. 

ro} al, four kinds of, according lo Vasistha 20. 

royal, peculiarities of 25. 

the only means of proof, as to conventions 

of iMqas, guilds etc. 21. 

what arc vitiated 27. 

Dumbness, if congenital and incurable, was 
a ground of exclusion from inheritance 
192n 2. 

Dutaka, a kind of witness 32, 

Uvijaviu-’inu !jai,ta, 

adoptive and natural mother both entitled 

to succeed together to 120)t 1, 

form of, obsolete according to Handlik 

120ii 1. 

form, not obsolete according to judicial de- 
cisions 12071 1. 

is the ordinary form of adoption among 

Nambndri brabmaiias 120n 1, 

natural mother preferred as heir to bandliu 

of adoptive father 12071 1, 

means one given in adoption with condition 

that he is the son of both 1 20 

power of adopting iu form of, not confined 

to brothers 12071 1. 

takes estate of both giver and taker, when 
there is no auraaa son to cither 124. 
takes only a fourth of the share, when 
there are auroBa sons to both giver and 
taker 124. 



asmBAXi ikdex 


d8S 


to oUet B'iSddha to both giver and adopter 
and their anoestore 121. 
wae to offer one pip^ and intend it for 
-both giver and taker 121n 1. 

DyUta, explained, 2, 271n 1. 

Earnest, when forfeited 205n 2. 

Edict, royal; see under ' grant. ’ 
Elcacchayasrita, undertaking joint and 
several liability 208. 

Ekasesa, meaning of lS7n 1. 
may be of dissimilar or similar objects 
158 n 2. 

Kka-firtha, meaning of 167. 

Ekoddisfa, explained 124n. 

Emperor, cannot give away the whole earth 
oven in viSvajit saoriffee 82. 

Epigraphia Indiea, 21u 3, 212n 2. 

Equity, of superior force to the bare letter of 
the law 7n 1. 

Evidence, latent defects of, must bo pointed 
out at time of adducing by the opponent 36. 
not allowed to be adduced after proceeding 
almost ffnished 10. 

Evidence Act ( Indian ) 27n 1. 

Exception, has, according to some, the same 
province as the rule 170. 

Exclusion, from inheritance 19M97. 

from inheritanoe, grounds of 192. 

Experts, to decide causes of merchants, 
craftsmen etc. 8. 

Father, cannot make a ^ft even of ancestral 
movables 80n 3. 

kept mistresses of, are not to be allotted at 
a partition 110. 
liability of, for son’s debt, 220. 
may dispose of his self-acquisition at his 
will 88. 

promise of, for a religious purpose must be 
carried out by sons 131. 
recovering property of his giand-father lost 
to the family is entitled to hold it as self- 
- acquired 89. 

succeeds after the> mother, according to 
MitSksara 156. 

succeeds in default of daughter’s sou and 
before mother, according to MayQkha 156. 
two shares for, according to Narada 91. 
Fellow-student, is heir 166. 

Festival, of banner in honour of Indra 47 n 3. 
Fiotloh, of certain texts referring to another 
7nga 92, 

Finder, of treasure, rules as to 229, 

Fine, double for assaulting a man of a hi^er 


caste 253. 

double for assaulting wives of others hf 
whatever caste 253, * 

double where several strike down one man 
255. 

extent of highest, middling and lowest 
according to Manu and Yaj. 233 n 1. 
figures of, in smiHas refer to papas 271. 
for abuse of learned brahmapas, Vedas and 
king 252. 

for abusing a brahmana, when the abuser 
belongs to a lower class 252. 
for abusing a man of same caste 261. 
for a man publicly accusing parents or 
elders of a sin ( even though aoousation be 
true ) 252. 

for adultery of various grades 266. 
for allowing a thief to escape 272. 
for beating or injuring or kUlj|pg beasts 255, 
for brShmapa abusing a fgitn of a lower 
class 262, 

for brahmapa having sexual intoroourse 
with an untouchable woman 267. 
for breaking limbs or piercing organs of 
sense 251. 

for change of pleading 18. 
for charging the paramour of a woman in 
one’s family as a thief 273. 
for conversation between a man and wombn 
when forbidden to talk 266. 
for creditor putting under restraint a debtor 
claiming judicial investigation 21,3.' 
for debtor, who though well-off does not 
return a debt 212. 

for defiling a tank, holy plaoe or garden 260 
for destroying a boundary or encroaching 
on it 260. 

for disturbing another’s wall, drains 
balcony, watercourse Ac. 218. 
for employing a qi^n of a higher caste ana 
slave 237. 

for false witnesses and partial arbltratots 
257. 


for goldsmith when gold and silver given 
to him for heating becomes less than the 
standard allowed 221. 
for him who is defeated on review of j|udg* 
ment 274. ‘ 

for hired workman, not performing a^ed 
work, though not ill 240. 

'for husband, son or relatives taking a wo* 
man’s stridbana by force 181. 
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lor mcitei of au ofloucc, double of tliat for 
peipctiator ll&l. 

foi injuring trees belonging to another iiSS. 

. for judges and assessors wrongly deciding 
eases 274. 

for labourer leaving oS work before stipu- 
lated period 240. 

limits ofi lowest, middling and highest SC 
M 4. 

for loss due to herdsman's fault 245. 
for master dismissing servant before stipu- 
lated period. 240. 

for merchants concealing blemishes in goods 
> or selling old articles as new 256. 
for negligently killing a man or beast 272. 
for not coming as a witness after agreeing 
to come 39-40. 

for not cultivating a field taken on rent 
251. 

for not obeying summons as defendant 10 . 
for obstructing a public road or committing 
nuisance thereon 249. 
for one who denies or conceals a deposit 
221 . 

for openly calling an outcast an outcast or 
a thief a thief, even if true 262-53. 

, for person making a pledge of same thiug 
to two persons 204. 

, for pointing out defects of witnesses after 
they have deposed and not before 36. 

_ for pointing out faults in faultless witnesses 
34. 

for purchaser who cannot produce the 
seller or who cannot prove sale in market 
overt 227. 

fordtting on the king's throne or vehicle 
273. 

for selling a brahmana woman, or enslaving 
« a womah of a respectable family 287. 
for selling a foithful female slave who is 
- nnwilllng to leave 237. 
for selling false gold as real 272, 
for selling rinclean meat 272. 
for sexual intercourse with the nurse of 
, one’s child or wife of one’s attendant 237. 
, for stealing corn 258-259, 
for striking in such a way that blood comes 
.. ' oyit 254. 

for striking one’s preceptor .273. , 

, {or strildng with a stick. 254. 
for s'udra who.m^es his livelihood by 
, ^ssing himselftofi as ^ brafamapa ' 278, 
for taking Ixibes, 284) n „ j 


for tampering with royal odlot 272 
for those who mauufaoturo false jewels, 
coral or gold 257. 

for threatening to injure the limbs or organs 
of sense 252. 

for threatening to strike with the hand or 
a weapon 254. 

for throwing ashes, mud or dust or an im- 
pure thing 253. 

for usurping a house, tank, garden or field 
by intimidation 250. 
for vicious man talking with another’s wife 
266. 

for washerman wearing articles given for 
washing or seiling them 224. 
to be paid by one who claimed an article 
as his when it was sold to another by a 
third person 226. 

to be paid by owner of straying cattle and 
beasts 246. 

for witnesses falsely settling boundary 248, 
half for assaulting one of lower class 254. 
half for an offender who admits oSenco 
of abuse and promises not to repeat it 258. 
half for women 266. 
higher for cutting trees growing near tem- 
ples or boundaries 255 n 4. 
higher when one of lower olass abused 
another of higher class 252. 
highest for cutting ofi ear, nose, eye, tongue 
hand &e, 253. 

if unjustly obtained by king, was to be 
offered to Varuua and distributed among 
brahmonas 275. 

increased according to the part of the body 
afieoted by the throwing of certain impure 
things 254. 

middling for injuring or wounding the 
limbs or senses 253. 

Fines, figures of, refer to papas when nothing 
else specified 10, 274, 

for stealing or destroying articles of varioas 
grades of value 263—264. 
for theft of animals 268. 

Fire, grhya or avaaatiiya 145 n 2. 
ordeal of 60 — 65. 

is to be kindled in Vedio saorifioes on gold 
and not on bare ground 282 n. 

Fires, s'rauta, are three 145 n 2, 

Fourth share, given to adopted son, if, aurasa 
bom afterwards, meaning of 11.6 n 4. 
of an nqmarried rister on partition, mean- 
-ingof .102,.102,« lylOSnl. ■ 
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Erafadi vitiates all transaotionB' and makes 
tbem liable to be annnlled bf courts 284. 
Free man, when becomes slave 236. 

Fnll brother 

U reunited vith deceased tabes whole estate 
as against a hali-brother re-united 171i 
though not re-united takes in preference to 
father, though re-united, according to Luck- 
now High Oourt 178 «. 
though not re-united, takes along with half- 
brother, if re-united 172. 

Funeral rites, must be performed by him who 
takes wealth as heir 167, 

Qalava, 262, 

Gamblers, playing with false dice fined 256, 
Gambling, 271-272. 

allowed by Yaj, under restrictions 271n 3. 
condemned by Hanu 271n 3. 

Oana, assembly of bifihmanas 243 m 1. 
Qanaka, accountant, qualifications of, as a 
tabhya i, 

Qanes'a, 48. 

Garbhaddsa^ one born of a dasz, a oonoubine 
85, 86nl, 238n 1. 

gift of, not possible in primary sense 85. 
Oarga, 234. 

Gautama, 77, 87, 98, 90, 103m 2, 127, 138, 
140, 143, 165, 166, 167m 1, 174, 184, 187n 
3, 190, 193n 1, 194m 5, 198n 1, 200, 201n 
2, 226m 3, 228n 1, 229n2 and 4, 233, 234n I, 
246 m 3, 262n 2, 

GSyatra Saman, 74. 

Gender, of a word in a rule not to be insist- 
ed upon generally 109m 1. 
to be insisted on, in certain cases 109n 1. 
Ghana, a complicated method of repeating 
the Veda 137m 1. 

Gharpure, Mr., 40ji 3, 113m, 114h 1, 117m 1, 
128)1 1, 169n4. 

Ghafasphota, prescribed in the case of one 
guilty of high treason 193 m 1. 

Gift, allowed only of what remains after 
providing for the food and clothing of one's 
family 233. 

for dharma without specifying an object 
held void for uncertainty by modem deoi- 
sions 236n 1. 
idle, defined 217m 1. 

in marriage of bride to bridegroom is figura- 
tive 84 m 2. 

of a man’s everything forbidden 233, 
of objects declared to be unfit for giving 


away made the donor liable to prSyas'oitta 

232. 

of son (in adoption) is to be understood 
in a figurative sense 84. 
ofvrfft, forbidden 233. 
of wife and children prohibited 83 m 3, 
promise of, to a brahmana enforced by 
courts in ancient India 238. 
promised by a man, even when afiiioted 
with disease, for a religious purpose was 
enforceable after his death 236, ’’ 

though promised, need riot be deliver^ if 
donee does what is forbidden by s'SstraS 
283. 

under Hindu Law held to be invalid with- 
out delivery of poBsession in earlier Oases 
but not BO in later 285 n 1, 
what are not proper subjects of 231. 

Gifts, law of, oonsldeted under four heads 331 
resumption of, condemned 26 n 1. 
seven varieties of valid, according to Nfoa^a 

233. ^ 
sixteen varieties of invalid 283. 

that are void and may be oanbelled 234, 
OopyUdhi, meaning of 202 n 2. 

Gotra, ksatriyas had no special, but their 
purohita'S’ 111 m 2. 

may have one, two, three or five praioarai, 
127m 3. 

of natural family to be considered in marri- 
age even after adoption 122 M. 

Gotra ja, meaning of 169 n 2. ^ 

Ootrajas, are either sapinto or samanodakas 
159 m 2. 

not confined to males, but include widows 
of gotrajas in Bombay 160 )». 
succeed after brother’s son 159, 

Gotraja tapiii4as, who are 160 n, 
Govindaoandra, king of Kanoj, 61 n 1. 
Grammar, based on usages of the people 169. 
Grandmother, does not include step-grand- 
mother as heir, 161 m. 
inheriting maiden grand-daughter’s stsl- 
dhana takes an absolute estate 191 M 1. 
not entitled to share when father and sons 
come to a partition 94n 2. 
share o^ on partition 94. 
succeeding to son’s son does not ^ka 
wealth as stridhana 161m. 

Grandson, liable to pay grandfather’s debt 
only to the extent of the principal 214. 
not liable to pay grandfather's suretyship 
debt 207, 
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pajra only prlnoipri, if he teoelved no u- 
seta, according to Bfhaspati 214n 4. 

Ghanta, n^ai, how executed 26> 
when iaaued by offioeta 26. 

(lieat-grand-mothei, Mayukha ia mient about 
163nl. 

Qreat-giandaon, not iiabie to pay any debt of 
great-grandfather, if no anoeatral eataie 
received 207n 3. 

Qd^grandaon, need not pay debt of great- 
grandfather 214. 

dqardiiii ad liUm, for minora, lunatioa etc. 
11 * 

Ondha, a kind of witneaa 81. 

QU^haja, a kind of aecondary aon 108. 

Qujerat, right of privacy, recogniaed in, 
in modern deciaiona 249n 1. 

0t(«a, accompaniment 108, 

Owutalpaga, ( guilty of the ain of violating 
guru's bed ) who ate 268. 

BaWyudha, 84n 8 

author of MimilheBaarvaeva 103n 1. 

HaAsapada, vermilion, G2n. 

Hand, out ofi, aa puniahment for theft of 
gold etc. 259. 

Hand-vrriting, compariaon of 26. 

Hanging, aa puniahment 257. 

Haradatta, commentator of Gautama 87. 
124n 1, 140n 3, 190» 2. 

HarinStha, author of SmftiaSra, 116. 

HBrtfa, 9n 2, 16, 17, 29, 62, 80, 88, 89, 93. 

Harga 24n 3. 

Heirleaa property eacheata to king 166, 

HemSdri, 125, 193nl. 

Heretica, are Bauddhaa and Jainaa 242n. 

Heritage, determination of 77. 

Helu, inference 27. 

High treaaon, one guilty of, how dealt with 
by hiakinamen 193tt 1. 

Hindu, having a aon, can give him in adop- 
tion after becoming a Hahomedan 104n 1. 

Hindu Heira’ Belief Act 214n 4, 218n 1. 

Hiiapyakaa'ipu 91» 2. 

Hirapyaksa 91n 2. 

Houae, built on another’a land after paying 
rent, may be taken away by builder 241. 

Husband, deserting a good wife was compell- 
ed to give a third part of hia estate to her 
or if poor, to maintain her 270. 
deserting a good wife was to be punished 
by king 270. 

baa no' Idontiniop over wife's atrldhana, 


except in famine, disease, in imptiaon* 
ment and except for indispensable relifd- 
ouB duties 181. 

is not master of atrldhana when the 
children of the woman are alive 87. 
to give starving maintenance to fallen vrife 
164. 

when liable to pay wife’s' debts 220. 
Husband and wife, duties of 270-71. 

Idols, daily worship of, is single for the 
family, when undivided 146. . 
Illegitimate son, of any one of the three 
higher oaates, not entitled toi a share even 
after hia death 99. 

of a Hindu fromia Hahomedan mistiesa, 
not entitled to succeed 99ft. 
of a'ndra, can form ooparcenery with 
legitimate aon 98n 1. 

of s'udra from a married woman, whose 
husband was living and connived, not 
entitled to share 98ft 1. 
of s'Bdra, does not succeed oollaterally 
99ft. 

of s'udra, gets half of what a legitimate son 
actually takes, according to Bombay deci- 
sions 99ft. 

of s'udra, according to P, 0. gets half of 
what he would have taken if legitimate 99ft. 
of s'udra, only entitled to share, if connec- 
tion not incestuousior adulterous 98-99ft 1, 
of s'udra, rights of 98-99. 
of s'udra, shares equally with the widow 
of his father, if no son, daughter or 
daughter’s son left 98ft 1. 
takes half of ra legitimate son when there is 
a legitimate son or daughter or daughter’s 
son 9Bn 1. 

Imitation pearls and jewels 256. 

Imitation jewels, selling of, punished 257. 
Impalement, for house-breaking at night and 
theft 257. 

for those who make others captive, or forcib- 
ly carry away horses or elephants or kill 
others 260. 

Impartible property, what is 135-141. 

Indian Antiquary 81ft 4. 

IndrasfhSna, meaning of 47ft 3. , 
Inheritance, grounds of exclusion from 
191fF. 

Insanity, need not bo congenital, in order 
to operate as a bar to inheritance 192n. 
Instalments, to pay off a debt, when allowed 
211 , 





Interest, allowed bj* law In certain oases, 
even when there was no stipulation 198fi. 
capitalisation of, was allowed by ancient 
Hindu Ijaw 211n 1, 

depends on the usage of the country 
301. 

heavy, for botiowers who travel through 
forest or by sea 198. 

Unde of 198» 1. 

limit to maximum recoverable at one time 
SOI, SOlwS. 

no unanimity among sages as to rate of 
SOln 2. 

rate of, varied according to caste of bor- 
towex 198. 

usual rate of, ^ th part of the prin- 
cipal every month when there is a pledge 
198. 

varied according to the thing lent 200, 
Interpretation, of * one having dark hair and 
son should consecrate fires' 133, 133n 1. 
of * he measures half inside and half out- 
side the vedt* 123n 3. 

Intoxioation, as a ground for excusing an 
offence 364. 

lifa, sacrifices and other religious acta 141, 
Jaimini, 4Sn 2, 58n 1, 79n 4, 81n 4, 88n 1, 
105n 8, 109)1 1, llSn 1, 114n 1, 116n 5, 
116n 1, 128n 3, 147n, 160«, 162)t 2, 232ii, 
262)1 1. 

jZnapada, a kind of document ; same as 
laukika 22. 

JafS, a complicated method of repeating the 
Veda 137)1 1- 

Jayapatra, a decree of a court 25. 
JivMlavahana, held view that ownership did 
not arise by birth but on partition 78)i 3, 
79» 1. 

Jfiati, kinsmen 117)i 1. 

Joint concerns, 229. 

proportion of payment in certain 230. 

Jolly, Dr. 40)t 3, 47)i 4, 247)i 4, 256)i 3. 
Judgment, see under jaypatra 
review of 274. 

Judicial administration, is based on usages of 
people 169, 171. 

Judicial proceeding, civil or criminal 18n 3 « 
four stages or parts of 17. 

Jyoti^toma, 105)t 3. 

KaimuHka-nyiiyn, a fortiori argument 2C2){ 

2 . 

Kali, actions prohibited in 91, 193)1 1, 


marriage by hi^er oasts midesof girlsof 
lower castes forbidden in 97 m 1. 
secondary sons except dattaka prohibited 
in 104. 

Half age, killing even an gtatSyin brohmapa 
forbidden in 263. 

KaUkS, kind of interest 198 m 1. 

Kalikopur'S.'na, 42, 44, 61, 63, 119. 
passage of, on adoption, held of doubtful 
authority U9 m 2, _ 

states four propositions about tiRption 
119n 3. 

EaVpataru 82m 1 , 61 , IgS,’!®! 

Kamalakara, author of Nirpayasinffitn 91n 
2, 146n 1, 161n2. 

KamastuU, prayer to Kama 133. - 

Kamya, acts 80 m 2. 

ESn^ntitamaya, 56n 1.' 

Kanina, a kind of secondary son 103. 

KanySgata, 139, 139n 1. ’ 

Katana, court, 6. 

KSrana, a kind of reply^ l^eoial plea ) 14. 

RSrita, a kind of interest 198, 

KarkaSs, meaning of 150m 3. 

K&ritfSjini, 125. 

Eaa'l, 8'ankaxabhatta was teaoher in l,v2. 

KSthaka-saAkit'S, 110, 261 n 4. 

Katyayana, 3, 4, 5 &o. 

KStyayana-krautatuira 55 m 1, 90 n 2. 

KantHya, 6n 2, 26 n 1, 187 m 3, 202 m 4. 

Kautwribika, general family servant 236. 

Kayika, kind of interest 198 n 1, - 

Kevaladattaka, one given in adoption with- 
out any condition 120. ■ 
established by reasoning though not ex- 
pressly named 127. 

should perform obsequies and e'raddhaof 
adopter alone 120. 

Kkandadeva, commented on Jaimini 85 M 1, ‘ 
holds that a garbbadasa may be subject 
of gilt 85 )t 1, 

KhapiiSpa, sky flower, a symbol of gift what 
is absolutely non-existentl v 4)i. 

Kidnapping, of a male, pnnishment for 258. 
of women how punished 258. 

King, abuse of, fined 252, 
as ultimate heir to heirless wealth, except 
in case of brahmanas in ancient times. 
156. 

could dispose of lost article found by his 
officers or article loft by a person unknown 
after throe years 228, 
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debt dne to, had precedence <ovei other 
debts, except those to brahmanas 313. 
dnty of, to bring learned brahmanas in his 
kingdom and to provide livelihood for 
th^ 242. 

entitled to receive a sixth, tenth or twelfth 
part fox articles lost and> kept by his ofboers 
228. .. ’ ' 

' final arbiteT .of boundary if other means 
faU %8. 

function of, when judge appointed to decide 
causes 5, 

lord of everything 23, 

means anyone' <d whatever caste who has 

authority to protect subjects 3. 

not to take property of heirless Srolriya 

153. 

recovered fine eqnal to the<debt established 
against a debtor in a suit when the debtor 
denied the debt 212 n 3. 
recovered five percent and ten percent from 
debtor and creditor respectively when debt 
was admitted and yet a suit had to be filed 
212 . 

should look into causes of litigants 3. 
takes heirless property after providing for 
sriiddhas and concubines of deceased 152. 
to decide by his own lights when no 
means of proof available 22. 
to decide with the aid of>experts causes of 
merchants, craftsmen, agriculturists, actors 
&c. 8. 

to enforce conventions of guilds and cor- 
porations 243, 

. to restore stolen property 229. 
was to appoint judge when he could not 
himself look into causes 5. 

Koia, ordeal of 70 — 71. 
ordeal of, ■determines a matter after some 
time 43. 

ordeal, not to be administered to drunkards, 

gamblers, &c. 45. 

ordeal, to be employed when 41. 

Krama, a means of interpretation lC2n 2. 

of six kinds 162 n 2. 

Krama, a method of reciting the Veda 137nl. 
Kratvartha, concerned with the religious act 
itself 105, 105 » 2. 

Krayalekhya, deed of purchase, 23. 

Knta, a kind of secondary son 103. 

Kriya, means or burden of proof 15 n 6. 
Kriyavadt, adebtor claiming judici.il investi- 
gation 212. 


KroSa, equal to 2000 dandas 64. 

Kr»na~DvaipSyaHa, 229. 

Kr^ala, also called raktxka 240» 2, 

Krta ( interest ], stipulated 198n 1, 

Krtrima 103. 

son, recognised in Mithiliiin modern times 
also 103n 2. 

Ksatriya, cannot accept a gift 83. 
had no special gotra of their own, but 
took preceptor’s llln 2. 

Kiayadhi, 206n 2. 

K?etraja, a kind of secondary aon 103, 104 
forbidden in kali age 196n 5, 
got a share even when father excluded 
from it, according to Yaj, 196. 

Kudava, measure of com, eqnal to 12 pra- 

srtis 1 . 

Knla, meaning of 343. 
kindred of parties as a court 5)i 1, 6. 

Kulluka, 105)1 1, 107, 123, 141« 1, 143n 1, 
161n 1, 185» 1, 303n 2, 222n 2, 24Bn 3, 
259n 2. 

KumSrila, 12» 3, 84« 3, 85n 1, 128n 1, 

129n. 

Kumbha, measure of corn, equal to twenty 
prasthas 259, 259n 1. 

Kunti, sister of Vasudeva and adopted by 
Kuntibhoja 128n 1. 

Kupyam, meaning of 151. 

Kusida, usury, derivation of 197. 

liabha, meaning of, 181n 3. 

Laghu-Hanta, 150. 

Lagnaka, surety, 197. 

LaksanS, a function of words 83n 3. 
is only a fault of word { if at all } and is to 
be preferred to vakyabheda, which is a 
fault of sentence 123n 3. 

Lahsmtdhara, author of Ealpatam 61n 1. 

Laksya, figurative ( sense ) 121n 1. 

Lameness, if not congenital, was no bar to 
inheritance 192n. 

Land, owner of, to pay price of thing stolen, 
if footmarks of thief have not gone out of 
■258. 

Land Bevenue Code ( Bombay ) 213n 2, 247n 

2 . 

^atas, people of southern Gujerat 129n. 
applied the word sister even to a distant 
female cousin 129)i. 

Tjaugiikifi, 140. 

Laukika, a kind of document 22. 
seven kinds of, according to Brhaspati 33 
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Lekhaka, soiibc, qualifioations of, ab a iobhya 
i. 

hek1»ta, a kind of witucas 31< 

Lopiosy, as ground of exclusion from in- 
hetiiance 192n 2. 

Likhita, a witness whose name is placed on 
a document by the party himself 31. 

tillavatl, 61n 2, 274.n. 

Limitation, 96. 

Line, threw views about meaning of, in in- 
heritance 163n 1. 

Lingayata, dvyamusy ayana dattaka, prevalent 
among 120n 1. 

Lingi, one wearing a forbidden mark 196, 
196ti 1. 

Litigants, order of recording cases of 11. 
representation of, by others 11. 

LokapSlaa, guardians of the worlds 48. 

Lost article, could be recovered within one 
year, if found by king's officers 228. 

Madana, ( same as Madana-ratna ] 61, 65, 
60, 61, 62, 80, 86, 92, 104, 138, 149, 
184, 167, 169, 170, 173, 174, 175, 178, 
184, 196, 197, 246, 240, 264. 

Madonaparijata, 142»2, 161n 1. 

Madanaraina, 2, 11« 3, 32. 86, 89, 01, 137. 
99, 246n2, 26gn 1, 

^Tadhava, author of Paras' aramadhaviy a 51 
115, 118n 4. 151, 269n 1. 
defends marriage with maternal uncle's 
daughter 1287i 1. 

Madhuban Inscription 24n 3. 

Madhuparka, offering of honey and curds, 
made to an acarya or honoured guest 132n5. 

Madhyade&a, country between Himalaya and 
Vindhya 7. 

Mahabharata, 50, 128n 1, 179»i 3. 

Mahabhasya, 24591 4. 

Mahalaya,, a s'raddha 147n 2. 

Mdhapataka, man guilty of, to be treated 

. as dead by kinsmen 15491 3. 

Mahapatakas, 2Sl9i 4. 

Maiden, ^fts on betrothal of, how disposed of 
if dying before marriage 190. 
succession to strldhana'of 191, 19l9i 1. 

Maintenance, stridhana of a woman to be 
taken into account in awarding 9491 1. 

Maitravaruna, an assistant of the Hoty priest, 
who loudly repeats the praibas 11291 1. 

Man, who violated the duties of aannya^a 
became slave of the king 23691 3. 

Manager, debt of, binding on members -of 


family when borrowed for family firm 
even without legal necessity 8n 2. 

Mandala, a country 8l9i 4. 

Manava-grhya llOn 1. 

Mandlik, 169, 23391 2. 

Mandlik, oriticised 1 v, 39t, 6n 2, 89i 2, 16*i 6. 
28nl, 3191 4, 3691 1, 3691 2, 40n 3, 7891 5, 
8191 4, 88» 4, 0091 1, 9191 1, lOOw 2, IOI91 1, 
11091 1, 11791 1, 128n 1, 14391 1, 195, 21991 2, 
25091 1, 25291 1. 

Maydalika, a chief whose rovenueric^ver 3 
lakhs and below ten 8491 4. ' 

Mantra, addressed to Vanaspaii 51. 

addressed to Boma 5l9t 1. , 

Mattiras, for prSna-prati^a.-Tlft 1. » 

Manu, 2, 3, 791 2 etc. 
held in high veneration by Brhaspati 14191 
4. 

criticized by Brhaspatr|41 91 4. 

Mayc^ing, on ass thron^btthe stroct, proper 
punishment for brahmana offender 261. 
on ass as punishment for a brahmana wo- 
man guilty of adultery with kratriya or 
vais'ya 269. 

on an ass in the streets, as punishment for 
rape 264. 

Mizrict, 227. 

Marriage, approved forms of 18791 3. 
asura form of, consists in paying bride- 
price to the father of the bride 18091 1. 
eight forms of ISTn 3. ' 

four approved forms of, for brahmanas 188. 
forbidden with a girl whose father has the 
same gotra or prawn a 12791 3. 
g,iudharva form of, also approved for 
ksatriyas 188. 

is gift of the bride to bride-groom who ac- 
cepts it 8371 1, 8491 2, 18991 1. 
of a brahmana with his sister's daughter is 
void on the ground of sapinda relation, ex- 
cept for special custom 12791 1. 
of brahmapa with a s'udra woman held 
valid in modern times 0791 1. 
of unmarried coparceners need not be pro- 
vided for at partition, according to P. C. 
10291 1. 

only forms of, recognised in modern times, 
are brahma and asura 189n 1, 
presumption as to form is that it is in 
brahma form 8491 2. 

presumption of brahma form, applies even 
to such Mahomedans to whom Hindu Lfcw 
I of succession applies 13991 1,.. 
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with oue's maternal tmcle'a daughter, con- 
flict of views about 128» 1. 

Maruts, 48. 

Jfa?a, equal to five krsnalas 240)t 2. 

^ gold, was equal to five kj^nalas T2n 2. 
of eilvcr, equal to two kr^ialas*240n 2. 

Master, liable, lor servant's act done for his 
benefit 241. 

liable to fine for not paying wages to his 
servant for work done 241. 

Master and herdsman 245— 24T, 

Maternal aunt’s son 155 n. 

Maternal unqle, is a bandhu 164 ii 1, 
succeeds in preference to his son 161 n 1. 

Maternal uncle's daughter, eligible for 
marriage among southern briihmanas 

Slatornal uncle's son as bandhu 165 n. 

Matrka, fundamentals, 3 n 2, 

ilBtrs, seven 48, 132. 

Uaula, meaning of, { when applied to yvit- 
nesses ) 32. 

Maxim, see under Purva-miminiM and Jai- 
mini. 

about the setting apart of grains in view 
of dars'a i|ti 175, 

of apprehension of a thing not arising un- 
less its attributes are first apprehended 78* 
of bhuta ( already- existing things ) being 
mentioned for stating something bhavya 
( future ) 121 n 2. 
of cattle and the bull 3 » 1. 
of cleansing the cup 42 n 2, 109 n 1, 
of crow's eye 87 n 3. 
of ‘ fire should not be kindled in the middle 
regions nor in heavens ’ 232 n, 
of hetuvan-nigadadhikarana 79 n 4. 
of * he plants the post half inside and half 
outside the altar ’ 168. 
of lamp on the threshold 172. 
of mlmamsa that the attribute of a sub- 
ject in a vidhi is not to be taken literally, 
but only illnstratively 144 n 8. 
of ni^ada-stkapaii 115 n 1. 
of staff and cakes 143, 143 n 1. 
singular includes plural 42 n 2. 
that a general proposition is modified or re- 
stricted by a particular one 263 n 1. 
that in one vidhi text the same word can- 
not be used in two senses 83 n 8, 84, 168 nl. 
that those that come un-invited should be 
seated at the end 160 n, 161. 
that the first consecutive items are to be 
taken in a series in the absence of special 


reasons 147 n. 

that all smrti texts bearing on a topic arc 
to be read together' and supplement each 
other 170 n 4, 

that in a single vdhya there is to be a single 
oidhi ( 'and not two ) 90 n 1. 
that texts stating a -reason for a rule are 
recommendatory 116 n 1. 

Mayne, 186 n 2, 235 n 1. 

Mayukha, is of paramount authority in Bom- 
bay Island, Gujerat and North Konkan 
162 n. 

Medhattthi, author'of bhasyaonManu,30nl, 
103 nl, 107 n 2, 123, 140 nl, 196 nl. 

Merchants, appointed as sabhyas ( members 
of court ) 5. 

Metals, extent of loss in weight of, when 
heated in fire 224. 

Mlmamsa, vide under Jaimini; 144 n 3, 158nl 

Mlmamsakas, 1, t)3, 
regard anupalabdht as sixth means of 
proof 28 n 2. 

Minor, adverse possession none against 30. 
not a competent witness 33- 

Misjoinder, of causes of action 15, 
when improper 16. 

Mxtaksara, 7nl, 18 n 2, 19 nl, 20nl&c. 
accepted by Mayukha expressly 119. 
and Mayukha, differing views of 100 n 3, 
105, 107, 108, 156, 167 n 1, 168, 171 n 2, 
182 n 3, 185, 185 n 2. 

Mithya, a kind of reply ( viz, of denial } 14. 

of four kinds 14. 

Mlecchas, disputes among, to be decided by 
ordeals well-known among them 45, 

Mortgage, by- father, if for antecedent debt, 
binding on son 216 n 1. 

Mother,' adoptive, i succeeds in preference to 
adoptive father where Mitaksara is of para- 
mount authority 157 n 2. 
can succeed, even if she remarries provided 
son dies after remarriage 157 n 1. 
does not inciude step-mother 157 n 1. 
entitled to a share , whether partition took 
place during or after father’s lifetime 93 nl. 
gets a share, only if actual division takes 
place 93 n4. 

liability ii, for son’s debt 220, 

not barred by unchastity from succeeding 

to son 157 n 1. 

share of, on partition, is not het stndhana 
176 n 2, 
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the reaeons of the Mitakwta for pieforring 
to father 157 n 1. 

Mala, seller of an article that is claimed hy 
another as his 22671 5. 

Mvraii, held to succeed after all married and 
unmarried daughters, as she was not a 
kamia 183 7i. 

Alurderer, disqualified from inheriting to per- 
son murdered by him 191 7t3. 

Murderers, punished with death and confisca- 
tion of property 260, 

Naigama, trader nut opposed to Veda 212, 
212 71. 

Naikins, adoption of girl by, not recognised 
by Bombay High Court 108 ti 2, 
adoption of girl by, held valid by custom 
in Madras 108 n 2. 

property loft by, descends to daughter in 
preference to her son 183 7i. 

Naimittika, prescribed on certain occasions 
106 7t 2. 
rites, 80 n 2. 

Naiitkika ( perpetual student ) 167 7t 1, 193. 
heir to, 167. 

Naivedya, 49 n 2. 

Nanda Paifditat 118 n 1. 

recognises brother having same mother but 
different father as an heir 158 7i 1. 

Narada, 1, 5, 8, 9 &c. 

Narayana, author of Dharmapravrtti, 1477il. 

Nayfika, meaning of 226 n 3. 

Nautch-girU, are open thieves, 256. 

Nayamveka, a work cf Bhavanatha 77. 

Negative particle, meaning of 282 7i 1. 

Nibandha, meaning of, 25, 78 n 6, 142. 

Nidhi, treasure found buried in the earth 
229 71 1. 

Kighantu 85. 184. 

Nigiidhartha, a kind of faulty reply ( of mys- 
terious import ) IS, 

Nikfepa, defined 222. 

distinguished from upanidhi 222, 222 ti 1. 

Ntlakanfjia, criticized 38, 9l7i2, 957i3, 127, 
143n2, 146713, 157711, 153nl, 161n2, 185711, 
193711, 218712. 

Nirnbadha, disclosing no injury ( plaint } 13. 

Nirartha, meaningless ( plaint ) 13. 

Nil indriya, explained 192 n 2, 193. 

Nirnayasindhu, 13071 3. 

Nirnikta completely heard though not deci- 
ded 40 71 3. 

Nirukta, 110 7i 1, 274 ti 4, 

Nil vcipa, meaning of 175 7i 2. 

E. 


Nirviffa, what is acquired by agriculture 
trade and service 82. 

Nifada, who is 115, 115 n 1. 

entitled to perform Raudra sacrifice lli|^ 
Nixkasint, meaning of 269. . 

NiSfdAa, prohibition 231 71 3, 16871 2. . 
Nifprayojana, giving no cause of aotiou 13, 
NihmayMkha, composed by Nllakantha before 
the VyavahSramayukha 1 77 1 , • 
Nttimaynkha, 262 ti 5. 

Nifya, 8071 2, 
kind of rites 106 n 3. 

Niyama, restrictive injunction .’’105, 105 ti 5, 
106 712, 112 711. 

better to construe a passage as niyama 
rather than as a parisankhya 112 n 1. 
N%yoga, practice of 103 » 2. 

Non-delivery of sold chattel 244-245. 
Non-payment of wages 239-241. 

Nydta, often used as synonymous with 
niksepa 221ti 1. ^ 

Nyaya, rule of interprstatiofl 771 1. 
Nyayasudha, eommentary of, Somes' vara on 
Tantravdrtika 128» 1. 

Oath, form of, in case of' witnesses of brah- 
mana and other castes 39. 
is divine proof which determines a canse 
after a time 43. 

man taking, to be declared pure if no for- 
midable calamity due to God or king falls 
on him within fourteen days 75. 

Oaths 75-76. 

objects by which taken 43, 75. 
when preferred as means of proof 21. 

Oaths Act ( Indian ) 7571 2. 

Obstructions, in publio roads forbidden 249. 
Offence, none if one beaten boats in return 
or one abused returns it 253. 

Offender, to pay something to the person 
struck and also to pay for medical charges 
255. 

Ordeal, of balance 50-60, 

Ordeal, of balance, rites of 55. 
of fire, rites of 64-65. 
of heated mass of gold 72-73. 
of kos'a for finding out whether joint estate 
has been concealed by some member 135. 
of poison 69-70. 

of poison or of water not proper tor women 
44. 

of water 66-69. 

to be undergone as a general rule by defen- 
dant or accused 43. 
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when again to be uudsigono S4, 
without fine, when preaciibed 42-43. 

Ordeals 41-75. 

all, except kos'a may be administered to 
braltitianaa 44, 

all may be administered to ksatriy-as, 
vais'yas and s'ddras 44. 
determines matter that cannot be decided 
by human proof 41, 

dharma is principal deity to be invoked in 
48n 2. 

first five ^t of nine to be employed in 
valuable mt^rs 41. 

of two kinds, according as they determine 

at once or after some time 41. 

of nine kinds 41. 

persons fit to undergo 44. 

persons undergoing should fast the previons 

day 50, 

procedure common to all 46-49. 
proper pl^O^for undergoing various 47. 
proper times for several 46. 
should be adsmaistered by judge in pre- 
sence of king and brShmanas 50. 
when may bo employed 42. 
when to be preferred as means of proof 21. 
when allowable 21. 
when optionally allowed 22. 
whaL undergone through a substitute 45- 
46.ll 

which out of nine, appropriate for whom 
44, 45. 

with fine on defeat, 42. 

Oranaments, ownership in, when given for 
w&ping to a woman 170n 1. 
worn by a woman during her husband’s 
life-time should not be divided by kins- 
men, acc. to Mann 181. 

Outcasts and their sons not entitled to main- 
tenance 195. 

Owner, of article lost and found by king's 
officers could recover it from the king, if he 
claimed it within one year 228. 
of article lost and found by king could re- 
cover it within three years, if a brjihmana 
228. 

of land, entitled to material of house built 
thereon without paying rent and without 
an agreement 241, 

Ownership, causes of, understood from 
worldly usage and not from s'astra 77. 
discussion of, useful in determination of 
daya 77. 


in villages and fields belongs to the holders 
of land and not to the king 82. 
is a capacity arising from purchase, accep- 
tance of gift Ac. .77. 

none over one’s wife according to Nllakantha 
82 n, 83, 84 n 2. 

exists in one's wife and children according 
to Mitaksara 82 n 2. 
of son in ancestral property by birth 78. 
of trees growing on boundary 250. 
two views as to 78 n 3. 

Padarthanvsamaija, 68 n 1. 

rsTshanifin, meaning of 242. 

rdksaikadciavjfliyi, a kind of faulty reply 
( meeting only a part of the plaint ) 15. 

Pala, equal to 320 gunjas 61 n 2, 274 n 2. 

Palu, giving of, does not constitute asura form 
189 w 1. 

Pana, is equal to one karsa of copper in 
weight 274. 

equal to 80 Kakinis in v.aluo274 nS. 

Paaeagavya, a holy liquid prepared with five 
products of the cow 73 » 1 

PSyini, 36 n 3, 101 n 2, 109, 119 «3, 157 nl, 
158, 245 n 4. 

]‘arS6ara, 115. 

PaTTitaramndhavTiya, 127il, 14 n4,16nl. 22 «1, 
38, 47 71 4, 143 7S 2, 169, 180 7i 2, 190, 

21377, 245 n 4. 

Parmh, have power to give, sell or abandon 
a son according to Vasistba 116. 

PUribhSsiJta, technical, a kind of strldhana, 
meaning of .. 176 n 2. 

ParlKUra, meaning of 246. 

Parijala, 02, 92 n 1, 146. 

Parlnalia, meaning of 246. 

Farisankhya, permissive rule 10677 2, 112 77 1. 
liable to three faults 106 7i 2, 

Parivedana, marriage of younger brother or 
sister before older 194 77 1. 
was a grave sin 194 77 1. 

Partkasarathi 58 77 1, 84. 

Parties, to furiiish surety 19, 

unable to furnish surety were to be kept in 
jail 20. 

Partition, according to mothers 96. 
after deduction for eldest son, not practised 
in the present age 91. 
among sons from wives of different castes 
96 — 97. 

can be effected by father among his minor 
sons inter se 89 77 1. 
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circomsUuccb decisive in proving a prc- 
vinus 144. 

clearly defines the prior undefined owner- 
ship of several members 81. 
double share of acquirer on, even when 
wealth acquired with detriment to paternal 
estate 137. 

fresh, when ordered 149. 
fresh, when concealed wealth found 143. 
four times for, according to Mitaksara 
88 n 1. 

illegitimate son of s'udra entitled to a half 
share on 99. 

made by father, cannot be set aside if proper 
99. 

marriage expenses of unmarried copar- 
ceners need not be provided for on, accor- 
ding to P. C. 102 n 1. 

may bo claimed even bv fifth or seventh 
from common ancestor 96. 
may taka place at the choice of the father 
88 . 

may take place when the mother is alive 
87. 

of coparceners possible even in the absence 
of wealth by a mere declaration of intention 
86 . 

no division ordinariiy of wells and rights 
to water at 140. 

payment of debts of father, of family and 
of manager on 134. 

permitted even when both parents a.re 
living 87. 

per stirpes, 95, 95 n 1. 

share according to fathers on 94 — 95. 

proofs indicative of 148. 

property incapable by its very nature of, 

139 - 140. 

property not liable to 13S - 141. 
provision to be made for sariiskaras of 
younger brothers and unmarried sisters on 
101 . 

rights of son born after 99 - 100. 

share of acquirer on, in ancestral land if 

acquired after being lost to family 136. 

share of mother on 93. 

share of step-mother on 93 n 1. 

share of paternal grandmother 94, 

takes place even against the father’s desire 

as regards ancestral estate 88. 

time of SC. 

times for, different according to the Hita- 
ksara and the Dayabhaga 88. 


two times for, according to Daybhaga 88 nl. 
when reopened 143 n 2 and 3. 
wife entitled to a share on, when husband 
and son separated 92. 

Partition Act 141 m 2. *0 

Partner, act of one, binds' all partners 230. 
acting negligently or without authority 
was to make good the loss 230. 

Partnership, 229-231. 

Party, a losing 20, 
chracteri sties of a false 20. 

Farmi)a sraddha, explained ttdn. 
offciings to three paterna^jneestors of the 
mother in 124n. 

Paryudasa, exception or proviso 232, 232n 1. 

Pasturage, how much ground set apart as 
246. 

Pas'upatas, 242n. 

Paternal grandmother, first among gotraja 
heirs iGl. 

Patita, outcast . 1^. 

issue of, becomes patftk ‘except female 
child, according to Va'^tha 192». 
rights of, to property Safeguarded by Act 
XXI of 1860 lOln 8. 

Patra, vehicle or document, 139, 139n 2. 

Patinarbhava, 103. 

Peheva Inscription, 242n 2. 

Penance, for deposing falsely tp^Be one 
from death 41. Hfr 

Per stirpes, rule of, applies to succession of 
daughters' issue to strldhnna 185, 185n 3. 
rule of partition how applied 93n 1. 
is a special rule and does not applj^to in- 
heritance among remote heirs 95)i 1.' 

Persons, excluded from inheritance are en- 
titled to maintenanoe 193, 195. 
who have entered into another order ( than 
householder's ) not entitled to maintenanoe 
195. 

Pinifasiddhi, a medical work 90. 

means also one who initiates into Vedio 
study by upantiyana 130n 5. 

Pitumaha, 10, 41, 44, 45, 46, 47, 48, 49, 50, 
51, 52, 53, 54, 60, 61, 62, 63, 66, 67. 68, 70, 
71, 72, 73. 

Pitrbandhus, preferred to matrbandhus 164. 

Plaint, amendment of 13. 
contents of, in general 12. 

„ „ in suits about immoveable 

property 12. 

characteristics of a good, 12. 



296 


VYAVAHA-EAMAYtJKHA 


- to lie first wi'UCou Sown ou a board with 
chalk by judge 12. 
change of averments in 18. 
containing many causes of action, not 
faulty 13. 

faulty, characteristics of 13. 

to be written down on a leaf or paper after 

amendment 12. 

rejection of, 13. 

Flaintifi, could put under restraint the de- 
fendant, when 8. 

Pleading, change of 18. 
result of change of, in civil and criminal 
disputes 18. 

Pledge, 202-206. 

forfeited if amount due has become double 
of principal lent or if time fired has passed 
204. 

if destroyed through fault of creditor, he 
has to pay the price thereof 203. 
if damaged by creditor using it caused loss 
of interest 202. 

if lost or damaged except by the act of Ood 
or the king, must be restored by pledgee 
203. 

of the (jopya kind, if enjoyed by the creditor, 
caused loss of interest 202. 
prior, prevails over subsequent transaction 
of pledge, mortgage or sale if possession 
taken 203» 3. 

when creditor could sell 205. 
with satyaiikara, 205, 205n 2. 

Pledges, out of two, first in time prevails 204. 
Ploughshare, ordeal of 73. 

Poison, quantity of, administered in ordeal C9 
stages of the workings of 70. 

Possession, 27-30. 
adverse, none against whom 30. 
becomes valid evidence, when accompani- 
ed by a clear title 27. 
different periods of adverse, laid down by 
different sages and writers 30n 1, 
for three generations, conferred ownership 
when it is uncertain whether it originated 
without title 29» 1. 

in order to be valid must possess five attri- 
butes 28. 

mere, without any title, cannot establish 
claim during human memory 28. 
necessary for validity of a transaction 
against subsequent dealings 20371 3. 
not absolutely necessary to constitute a 
valid gift under Hindu Law 2357t 1. 


tbe sole moans of proof about use of doors, 
water courses 21. 

was the determining factor in a dispute 
between two pawnees 204, 2047z 1. 
when valid proof of ownership of land 28. 

Prabhakara, a bLmamsaka 1 v. 3 n. 

Pracara, way of access to house &c. and 
also pasture 141. 

Priiiirivaka, judge, defined 4. 

Praisa, directory formula 11271 1. 

Prajapati, 24, 150, 173, 221. 

Pi-ajnSpanUpatra, writing of request by king 
26. 

Prakirnaka, miscellaneous matters 27271 2. 

Prana, time required for repeating ten long 
letters 54. 

Pranara, sacred syllable om 49. 

Propti, meaning of 27. 

Prahnyaya, a kind of reply ( former judg- 
ment) 14-15. 
how proved 16. 

Prasada-likhita, writing of favour 25. 

Prastlta, a measuro of corn, equal to four 
kndavas 25971 1, 

Pratiloma, marriages 977t 1, 
offspring of unions of males of lower castes 
with women of higher castes 47, 98. 

lYatiloma xnaion, son of, not entitled to in- 
herit 194, 19471 4, 

Pratinyuia, explained 224. 

Prahbir^a, a substitute 238. 

Priitiirava, document of release from debt 
213, 214711, 

Prativadi, a substitute or agent 11. 

PiaitySsatii (nearness], four meanings of 
16377 1. 

Pratyavaslcandana, a kind of reply ( special 
plea ), same as Earana 14. 

Pravara, meaning of, 127n 3. 

Pravai-as, ol ksatriyas 11177 2. 

Pravaradhyaya 127. 

PrayaiHUa, punishment for offences was 
looked upon as 877 1, 

Prayajaa, arc kratvarlha 10.577 3. 

Prayojaka, urging motive 106, 12177 1. 

Preceptor, as heir 166. 

not making way for, punished with fine 
252. 

Pritidatta, kind of strldhana 178. 

Privacy, right of 249. 

Private defence, right of 25377 2. 

right of, extends to causing death 261. 
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f’rivy, not to bo constnioted vety close to 
the wall of anothei 249. 

Proof, divine means of, not to be resorted 
to when human means available SI. 
either human or divine 20. 
means of 20-21. 

three varieties of human means of 20. 
Property, once vested in a man cannot be 
divested by the subsequent removal of a 
a defect from one who was excluded 192n 1. 
stolen by thieves, must be restored by king 
229. 

Propinquity, if equal, all divide heritage 
equally 162. 

to deceased, the determining principle as 
to right to succeed 188. 

Prostitution, does not sever tie of blood 18Sn. 
Prtha, adopted by Euntibhoja 129«, 
was a Ttevala dattaka 129n. 

Pilga, a village panchayat, defined Sn 1. 

meaning of 242, 243n 1. 

Punishment, corporal, for those who dress 
as ascetics and deceive people 256. 
for abettors 260-61. 

for adulteress is not death but lopping off 
of ears d;c, 

for adultery by fraud S65. 

for adultery, varied with the castes of the 

parties 2GS. 

for brahmana guilty of rape of a brahmana 
woman 2G4. 

for causing wrongful asedha ( arrest or re- 
straint ) 9. 

for embezzling property of gana or violat- 
ing usages of gana 243. 
for falsely disputing a partition already 
made 149. 

for highway robbery 257. 

for him who adduces false witnesses 37. 

for him who does not return a deposit on 

demand or demands a deposit when he 

made none 222. 

for house-breaking at night 257. 

for kidnapping a male or a woman 258. 

for kidnapping a married woman or maiden 

258. 

for kidnapping women 258. 
for murderers 260. 
for one who incites to sahasa 264, 
for one who, though summoned as defen- 
dant, does qot obey 10. 
for pickpocket and cut-purse 257. 

F. 


for putting under Ssedha those who do not 
deserve to be so put 9, 
for rape on aj brahmana woman by a ksa- 
triya or the like 264, 

for sexual intercourse with female ascetic , 
light according to Manu and Yaj,, but 
heavy according to Narada 268n 1. ' 
forisexnal intercourse with kept mistress of 
another same ast that for intercourse with 
another’s wife 269. 

for slander of a woman, whether true or 
false 270. 

for stealing cows or cattle 258. 

lor stealing gold, silver ikc. 258. 

for those who expound portents without 

knowing about stars &o. 256. 

for those who give food or shelter to thieves 

or do not arrest them when able 259. 

of cutting of that limb with which a bra- 

hmana is struck by a non-brahmana 254. 

of cutting of tongue for s'iidra reviling a 

brahmana, or.'for Ibudly reciting Veda 

252. 

of quacks 256. 

when not infiicted for breaking asedha 9. 
Pupil, as heir 166. 

Filranas, 6. 

contain many pratices opposed to smrtis 
91. 

Purchase, in market overt was blameless 226, 
may be rescinded within a certain time 

243. 

of article, without examination, could bo 
rescinded within a certain time 243. 
time allowed for rescission of, of various 
articles 243. 

Purchaser, 

from an unauthorised slave or from a bad 
character or at a low price, was guilty like 
a thief 226. 

had to produce the seller or to prove sale 
in market overt, in order to escape the 
claim of the real owner 227. 
to bear less, if it be due to his own fault 

244. 

Purport, means for arriving at the correct 
purport of a passage 124» 1. 

PSrta, tanks and works of public utility 141 
Pm u^oTtka, concerned cnly with the agent 
or his motives, 105, 105» 2. 

Pfirvahna, the first third part of a day 47n 1. 
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Purvd-mtma^sa, 42 n 2, Sin 2, 82n 2, 
83n 3, 84, 84n 1, 85, 90 nl, 105n 3, 112n 1. 
121n 2, 123, 145n 1, 170n 2. 

Furvapak^a, plaiqt 19. 

PSrvavadin, plaintiff or one who enjoyed 
ffist 19 n 1, 

Put, hell, son saved father from 108 n 1. 
Putra, stands for son, grandson and great- 
grandson 109 n 3. 

Pulreiti, tc he periotmed before adopting a 
boy if bis ouda performed in family of birth 
112 n 3. 

not necessary according to decisions 119 n 2. 
PiWikaputra 103. 

of two kinds 103 - 104. 

Qnacks, punished like thieves 256. 
Raghunandana, author of Bivyatattva 43n 4. 
Ragtmnandana, 49, 56, 61 n 2, 74 n 3, 81 » 2. 

was styled SnMrta 115. 

Rajaniarga, deflifed 249. 

RUjas'asana, tfba^yal writing of three kinds 
23. 

Baksasa, form of marriage, wherein bride was 
forcibly carried away 84 n 2. 

Bateable distribution of assets of debtor 213, 
218 n 3. 

Boasoning, is of greater authority when two 
Smrtis are in conflict 7. 
if decision void of, loss of dharma results 7. 
Beoeipt, of instalments of debt paid by 
debtor were to be passed by creditor 213. 
Becognised agents for parties when allowed 
11 . 

Beligious duties, of brothers, who have not 
kindled sacred flres, are single and not se- 
parate 145. 

of undivided persons, are to be performed 
separately for each in case of s'rauta and 
grhya fires 145. 

Beligious rites, are one and not separate in 
the case of undivided coparceners 144. 
Bemarriage, of widows, takes place by custom 
218 nl. 

of widows, prohibited by Manu 218 n 1. 
Beply, blending of several kinds of 15. 
burden of proof in the several kinds of 15-16. 
of defendant to be written down in plaintiff’s 
presence 14. 
of four kinds 2 n 1, 14. 
what is a faulty 15. 

Bescission of purchase 243 - 244. 

of purchase of land 243. 

Res Judicata, 15. 


plea of, how proved 16.- • ■ • 

Besumption of gifts 231 - 235. 

Be-union, none possible, between sons of sepa- 
rated brothers 168. 
requisites of 168. 

Be-united member, succession to, is by sur- 
vivorship 168 n 5. 

Beview, of judgment 274. 

Rgveda, 51. 51 n 1, 55, 56, 57, 58, 60, Q8 n 1, 
110,133, 276 n I. 

Bice, ordeal of 71 - 72. 
employed only where dispute relates to 
money 71 n 2. 

Riktha, meaning of 77, 77 n 5. 
RiklhagrSha^, meaning of 218. 

Bites, religious, of three kinds 80 n 2. 
Bobbers, on highway, hanged by the neck 
from tree 257. 

Budra,' called atatayin 261 » 4. 

Budras, eleven 48. 

Rudradhara, author of S'uddhiviveka 116n 1, 
Buie of, of division per stirpes applies to 
daughter’s issue succeeding to stridhana 
185. 

Buie, that Mitak^ra and Mayukba to be 
construed so as to harmonize with each 
other wherever reasonably possible 159 n. 
Buies, about constructing privies, urinals, 
pits &c. near houses 249. 

S'abara, bhasya of 84 n 3, 85 n 1, 160 n. 
bhssya of, commented on by Bhavanatha, 
77 n 2. 

S'abda, grammar, 5, 

Sabha, hall of justice, 3. 

Sdbhika, superintendent of gambling appoint- 
ed by king 270. 

Sabhyas, members of court appointed by 
king 4. 
number of 4, 
qualifications of 4. 

Sadhyapbla, a bailiff, duties of, 5, 8. 

was to be a s'udra 5. 

Sahasa, heinous>offence— 260 — 265- 
Sahasa, adultery and harshness of speech and 
assault are varieties of, 2-3. 
four kinds of, 3, 260. 
heinous or felonious offence, implies force 
260 n 1. 

three degrees of 260. 

Sahodhaja, 103. 

Sais'iris, are subdivisions of Katas who are a 
branch of Vis'vamitra gotra 128 n. 
S'Skala, 146. 
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S' aJcH, ther pilnuity function of a word ISS nl. 

S'akya, literal sense 121 n !• 

'Sakulyas, 221. 

Bale, 'by one intoxicated or mad .or de- 
pendent is voicable 2iS. 
made without ownership is to be annulled 
226. 

may be voidable if for inadequate price 214. 
when liable to resoUsion 24S. 

Sale without ownership 225 — 229. 

SaTiiShvya, explained 2, 271 n 1. 

SamSnodnka, to be preferred to bamdhu 163, 
163 n 2. 

SamUnodakas, meaning of 163, 163 n 2. 

SZmaveda, 74 n 2. 

Satnaya, usage or compact 241. 

SamayamayBkha, a work of Ntlakantha 91. 
discusses things forbidden in Kali age 91, 

SamayanapakartiKi, non-violation of conven- 
tions 241. 

Sambandha, relation of parties after a tran- 
saction 27. 

Sambandha-tattva, a work of Kaghunandana, 
115 n 8. 

8amprai%path, a kind of reply ( viz. of admi- 
ssion or confession ) 14. 

Saikfara'pa, defined 249. 

Samskatas, what aro obligatory 102 n 1. 
of sisters to be provided for by brothers otat 
of ancestral estate 1U2. 

Saihskdra-kaustiibha, 118 » 1. 

Saihskaramaifllkha, 121 n 2. 

iSarhsrff a, two meanings of viz. full brother 
and one re-united 172. 

Sajkvarta 6 . 

Sarhvid, a settled convention or usage 242 n. 

Sammt-ipatra, deod of conventions 23. 

Sandtgdha, a kind of faulty reply (ambiguous) 
15. 

Sandhi-patra, deed of peace 23. 

SaAgraha, a work 22. 

SaitgrahalSra, 12 n 1. 

Saitkalpa, meaning of, 132, 

S'ankora, bha^ya of, on Yedantasutra 160 n, 

S'ankara, father of Nllakantha 1 vv. 2 — 3, 
118 n. 

S'ankai a, the presiding deity of Benares lv3. 

S'aAkAa, 79, 88 n 8, 136, 174, 190. 

S'ahkha-LMmta. 61, 89, 91, 141 n 2, 193, 
263. 

Sannayya, mixture of ourds and milk offered 
to Indra 49 n 4. 


Sannyann, staff and deer-skin axe among 
peculiar marks of 256 n 5. 

Sapvfda, meaning of, acceding to Mitaksara 
lllnl. - 

whoever is nearest to the deceased is the 
heir 161. 

Sapindaa, are either gotraja oi bhmnagotraga 
160 n. . 

Sapinda relationship arising from having 
particles of the body of the same common 
ancestor 159 n 2. 
ceases with the seventh 163. 
extends only up to five degrees in case of 
bandhw 104 n 1. 

extends to seven degrees gp father’s side 
and five on mother’s 130 n 2. 
important in three respects, viz. marriage, 
inheritance and as'auca- 111 n 1. 
limits of 159 n 2. ^ „ 

Sapindana, same as saptyykkarana 

Sapiyt^karana, ( s'radS^) explained 124 n, 
125 « 2. ^ 

Sdpvgdya-mwiS.'iiisS. ISO » S. 

Sdpnydyanwgaya, a work of S'rldharabhajita 
130, 131 n 1, 

Sapratibandha ( dSya ), defined 86. 
succession to ISO ff. 

Sarasvati, oblation of rice to, as penance for 
deposing falsely to save one from death 41, 

SaraaeadvilSsa, 180 n 2. 

Sarvadhikari, rules oi, about bandhUB 165 n. 

S' atapatha-brShmana 110, 1|6. 

Saudayika, a gift from affectionate kinsmen 
135, 139. 

kind oi stndfaana 180, ] 80 n 2. 
includes husband’s gifts according to the 
Dayabhaga ISO n 2. 

women have absolute power of disposal 
over 180. 

S'awnaka, 83, 107, 109, 110. 

S'aunga-S’ais'iri, cannot marry with persons 
of Vis' vamitra or Bharadvaja gotra 128 n. 

S' awyadhana. explained 138. 

Sea voyage, to a distant land, led to exclusion 
from inheritance 193. 

Secondary son, takes only one-fourth of a 
share, if ow ma be born provided that he 
is of the same class 12S. 

Self-acquisition, what is 88. 

Seller, to bear loss by act of God ox the king, 
if he did not deliver on demand by buyer 
244. 
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Servants, of three grades, according to Brhas- 
pati 235. 

S'e?a, 112 « 1. 

S'e?wt, ( principal ) 112 ti 1. 

Setu, dike, or watercourse 250 n 1. 
not to be dug in another’s land without his 
permission or without giving him considera* 
tion 250. 

Soveranee from family of a coparcener effect- 
ed by an unequivocal declaration of inten- 
tion 86 n 1, 86 

Shaving of head, punishment lor brthmaua 
261. 

as punishment for brafamana woman guilty 
of adultery with ksatriya or vais'ya 200. 
Siddhanta-kaumuH, a work on grammar 
157n 1. 

Sikhdvrddhi, kind of interest 198. 
^tlpitiySaa, explained 223. 

StmSpatra, deed of boundary 23. 

Sin, incurred if nilpa and naimittika acts 
were not performed lOSn 3. 

Sins, five mortal lln 8. 
blrfakastha, undergoing fine consequent up- 
on defeat 41. 

Sister, full, succeeds in preferance to half- 
brother where Mayukha is paramount au- 
thority 16 ''m. 

full, takes before half-sister 162n. 
is a yciraja, but not sagotra 161. 
not an heir in Benares and Bengal 162n. 
4^ mentioned as gotraja by Mitak^ra 
lesn. 

postponed to half-brother’s son, where 
Mitaksara supreme 162n. 
preferred to stepmother or paternal first 
cousin 162n. 

succeeds after paternal-grandmother 161. 
takes an absolute estate in Bombay 162n. 
poverty is no ground of preference among 
162n. 

quarter share for, in Yaj. means as much 
as will suffice for marriage 102n 1. 

S'iva, swallowed hSlahala poison produced 
at the churning of the ocean 69n 1. 
Slander of a woman, punished even if accusa- 
tion true 270. 

Slave, a man can be a, lOf one of the same 
odrna as himself or of one of a higher varna 
236, 236n2. 

emancipation of, how effected 233. 
femiile, is to be made free if master has 


intercourse with her and a child is born 
238. 

fifteen kinds of, according to Karada 86n 1 
237. 

has no property in what he acquires 179. 
if made by force or by robbers, is released 
by order of king 238. 
of one, cannotibe free by going'over to an- 
other 238. 

wealth acquired by a, belongs to master 239 
wealth of, acquired by selling himself or 
through master’s favour does not belong to 
master 239 n 2. 

who saves his master from danger to life 
became a free man and got a son's share 
in his master’s wealth 237. 

Slavery, limited to the three classes other 
than brahmana 236. 
release from, how effected 237-238. 
to be in the descending order of the varnas 
236. 

Smarta-bhattocarya, a title, of Baghunan- 
dana 56, 75. 

SmSnta, a kind of witness 31. 

SmSrfa kSla, period of human memory, 
28n 1, 

Smyti, more authoritative than icira 91n 3. 
Smrtis, to be read together and supplement 
each other 170n 4. 

Smrticandnka, 12n 1 and 3, 15n 2, S5n 2, 
47n 3 &o. 

criticized by Mayukha 173. 
Svirbsamuccaya, a work 147, 

Snirtaangraha, a work 77n 1, 78, 85, 86. 
Sinrttsara, a digest of Harinatha 115n 3. 
Sodaka, same as Samanodaka, 

Someivara, author of commentary called 
Nyiyasudha on Tantravartika 128n 1, 129n 
Son, adopted, takes if aurasa born after 
adoption 116, 

an only, could not be adopted, according 
to text and older cases llln 4. 
an only, can be now adopted llln 4. 
born after partition, shares with son re- 
united after partition 100. 
bound to pay father's debt only when he 
was twenty years old, according to NSrada 
215. 

bound to pay only principal of suretyship 
debt of father, if he received no assets 208n. 
bound to pay suretyship debt of father, but 
without interest according to ancient autho- 
rities 207. 
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cannot in life-time of father bue the father 
and paternal uncles for partition of his 
share tl7 tii. 

eldest, adoption of 107, 107 n. 
eldest, entitled to take family idol and pro- 
perty appertaining thereto 91 ni. 
eldest, to look after family affairs when 
father old, or is gone abroad, or is afflicted 
89. 

eldest, was given a special share, according 
to Mann 90. 

has right to demand partition of both 
movables and immovables 92n 2. 
illegitimate, of a male of three higher castes 
from a s'udra woman, entitled to mainte- 
nance only 97. 

illegitimate, of a s'udra is entitled to a share 

after father’s death 99. 

liable to pay father's debt with interest 

214. 

liable to pay father's debt, even if he took 
no wealth, according to ancient law 216. 
liable to paj" father’s debt, even when father 
living, under certain circumstances 21S. 
not liable for father’s debt when father’s 
liability arises directly from a criminal act 
( such as a breach of trust ) 217 n 1. 
not liable to pay father’s debts for wines, 
lust, gambling, for idle promise &c. 216. 
of brihmana from a s'udra woman took 
of his father’s or uncle's estate 97 n 1. 
of surety liable to pay, if father stood surety 
for payment 207, 207n 2. 
of surety, liable to pay, if father stood 
surety for payment or appearance 207. 
only, should not be given in adoption ac- 
cording to Yasis^a 116. 
of a paMa ( outcast ) born after commi- 
ssion of censured act does not get a share 
196. 

ownership of, in ancestral property equal 
to that of father 78. 

rights of, when born after partition 99-100. 
saved father from debts, highest and lowest 
195. 

saves father from ‘ put ’ hell 108n 1, 195»1. 
though not re-united takos in preference 
to any other person, who is re-united with 
the deceased 171. 

though separated from deceased father, pre- 
ferred as heir to widow of deceased 1S0» 1. 
takes non-teohnioal stridhana to the ox- 
clusion of son’s son 187ff 2. 

G. 


to pay his mother’s debts, if she is poor and 
even if she forsakes him 221, 221n 2. 
was nut bound, according to some writers, 
to pay any suretyship debt of his father 208n. 
who is re-united takes in preference to 
another son who is not xe-united 174. 

Son and grandson, both liable Jx> pay surety- 
ship debt with interest, Yhere ancestor 
became surety after receiving monetary 
consideration 208. 

Son, giandson and great-grandson liable to 
pay debts of ancestor to fullest extent, if 
they received ancestral estate 208n, 214a 4. 
Sons, include grandsons and great-grandsons 
in certain cases 186» 2. 
liable to ' pay debts of father before grand- 
sons, according to Mit. 21Bn 1. 
of biahmana from wives of different castes, 
shares of, on partition 96, 103n. 
of persons excluded from inheritance get 
a share, if themselves free from defects 196. 
only two kinds of, recognised in modern 
Hindu Law lOSn 2. ' 
principal and secondary 108, 
secondary, prohibited in Kali age, except 
dattaka 104. 

secondary, succeeded in the order enumerat- 
ed if ascertained to be of the same class as 
the reputed father 103» 2. 
succeed to non-technical stridhana in pre- 
ference to daughters, according to May^ha 

take technical stridhana in the abae^t^l^ 
daughters and their issue 186. - ‘ ' 

Son’s daughter, not a gotraja according to 
Bombay decisions 162n. 

& uddha, abdika, meaning of 151a 1, 
monthly 151n 1. 
six-monthly 151» 1. 

^rdddha, vide under y].'ddhi-B'raddha, 
Sraddha-MayUkha 167. 
irSddhas, subdivided into parvaflU and 
ekoddista 123n 8. 

Aren't, guild of persons, 6, 6, 242. 

as a tribunal 6, 6. 

Frenis, guilds 83. 

proper persons to<be witnesses in disputes 
between 33. 

Sr^dhora, commentator olBhagavatapurSpa 
91n 2. 

S’ndharahhatta, paternal grand-unole oj 
Nilakantha and author of Banindvanirnava 
131» 1, 
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Tarkalaiikara, 78m 4. 

iSruti, more antboiitaiive than svit'li Oln 3 
Stafi. given to aaorifioec on initiation 113n 1. 
Stare decide, principle of, applied lS9n. 

State, not owner of all lands, but is entitled 
to levy tax 82. 

Step-mother,' entitled to'share on partition 
between her husband and step-sons 93n I. 
Steya, theft, distinguished from eahaaa 360R !■ 
SihSna, same as krama. 

Sthdnakrta, a kind of document 22. 
Strldhana, cannot be disposed oS by a woman 
by will, where husband survives her and 
does not consent to will ISOfl 3. 
divided into paribhasika and aparibhasika 
by Maynkha 17Cn 2. 

four diSerent modes of successiou to, ac- 
cording to May Ukha 182» 3. 
given widest meaning by Mitaksara 176n 2. 
heirs to, after husband or parents, accord- 
ing to Brhaspati 189. 

husband has nq dominion over wife's 181. 
husband is not master of, when children 
living 187. 

if consumed with a woman’s consent, should 
by restored without interest 181. 
meaning of, restricted by judicial decisions 
176»2. 

non-technica], taken by sons in preference 
to daughters, according to Mayukha 187. 
of anvadheya kind, taken by sons and 
daughters together ISSn. 
of six sorts, according to Manu 176. 
of woman married in asura form <ind dying 
without issue goes to parents 189. 
order of succession according to Mitaksara 
and Mayukha 162 m 1. 

power of woman over, is subject to control 
of husband, except as to Sauddyika 180» 3 
promised by husband must be paid by sons 
as if it were a debt 178. 
property, acquired by adverse possession, 
whether becomes 177m. 
property acquired by a woman by'meoba- 
uioal arts or from a stranger, is not 179, 
176n 2. 

property given>by will is anvadheya 183m. 
property inherited by a female from a male 
or female is not, according to F, C. in all 
-provinces except Bombay 176n 2. 
share obtained by mother on 'partition with 
sons is not'176n 2. 

succession to anvadheya kind of 182. 


succession to maiden's 191, 19lM 1. 
sucoession to, not precluded by undrastity 
188«. 

taken by father’s heirs when woman dies 
without issue and marriage was in un- 
approved from 187. 

taken by husband’s heirs when woman dies 
without issue and marriage in approved 
form 187. 

technical, heirs to 184m 3, 
unchastity of daughter no bar to her in- 
heriting mother’s 191h 3. 
what is, according'to ysjSavalkya 177. 
Student, perpetual, excluded from share 193. 
Subhadra, not a real sister of Krsna, but only 
a cousin, according to Tantravartika 128n 
129r». 

whether maternal uncle’s daughter of 
Arjuna 128» 1. 

Sub-mortgage, 24. 

Sidrrahmanya, a priest who is an assistant 
of the Udgatr 00m 2. 

Subrdhmaryyh, loud invocation 'addrossed to 
Indra in Jyotistoma 90n 2. 

Substances, nsoful in saorifioes, are kratvor- 
tha 105?t 3. 

Succession, to anvadheya stridhana 182, 
183M. 

to re-united coparcener 1700. 

to re-united members-is, as a general rule, 

by survivorship 173»t. 

to aapraHbaeidha daya 1500. 

to s'ulka 190. 

Sudareanac3rya, 'commentator of Apastam" 
bagrhya 109 nl. 

iuddhiviveka, a work of Budradhara 115, 
116 Ml. 

S'udra, abusing a brabmana was to suffer 
corporal punishment 252. 
cannot' be given'away in vi&oajit sacrifice 
86 Ml. 

could enter the order of sannyasa, accord- 
ing to Mllakantha 236 n4. 
could not be appointed judge or councillor 
4. 

could 'not be a. sannySsin according to 

dharmasntras 236 n4. 

entitled to adopt 115. 

may perform homa in adoption) through a 

brahmana 115. 

fined for making livelihood by passing 'him- 
self ofi as a brihmapa 274, 
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iiM to gem petaong of the three higher 
CBgteg 85 nl. 

if a patty to a litigation wag to be chained 
when Anable to famish suretj 20. 
ordeal of poison and of heated golden mam 
proper for 44, 

penance for, lor deposing falsely to gave a 
man's life 41. 

punished for wearing marks peculiar to 
twice-born men 271. 

punishment for, having intercourse with 
women of higher castes 267. 
striking one of a higher class was to lose 
the limb with which he struck 254. 
to adopt a daughter's or sister’s son drat, 
if available 112 nl, 132. 

S'udra ascetic, heir to 167 m2. 
^uhramtiaaTa, 81 ni. 

6ulka, kind of stndhana defined 178, 178 «1. 
Swnaiitu, 261 

Summoning, of defendant, rules as to 9, 
Sunday, the most proper day lor undergoing 
ordeals 47. 

S'ungas, a subdivision of Bharadvaja gotra 
128 n, 

Sureties, 206-209. 
liabilities of several 206-209. 
who cannot be accepted as 19. 

Surety, member of undivided famiiy could 
not be, for another member 148. 
of three kinds according to Yaj, 206. 
of four kinds according to Brhaspati 206, 
taking of, from a man who speaks of in- 
juring others 252. 

to be taken from plaintifi and defendant 
19. 

when made to pay by creditor entitled to 
demand double from the principal debtor 
209. 

Sutherland, 119n 2, 

Suvarna, equal to 16 mSsos 240n 2. 

Svo, meaning of 84. 

Svatrini, meaning of 269. 

Svastivacana, 56n 1, 132n 3. 

Svatva, distinguished from avatantrya 79. 
Svayani-datta, a kind of secondary son 108. 
Sm^akrt ( fire ), homa is offered to, at the 
termination of a sacrificial act llOn 2, 
Swearing, by feet of idols or brahmanas 
did not decide finally till lapse of certain 
days without befalling of divine or royal 
displeseure 2d8n. 


Thdpttna-saihvty'nSna, a variety of hahwofihx 
146n 4. 

Tatttvriya Aranyaka, 67. 

Taittv>iya~aaihh%m, 108 m 1 , 176 m 1 , 196 b 1 , 
282n. 

Tanira, moaning of 109, 146n 1. 

Twntrata, single joint petfotmanoe 49. 
Taniraratna, a work of PsrthasSrathimis’ra, 
explaining S'abara andEumSrila 84,81n3. 
Tantravartika, 65» 1, 128n 1. 

Taxation, none on lands and houses donated 
to learned brahmanas 242. 

Telang J 186tt 2. 

Theft 255 ff. 

loss by, to be made good by snironnding 
villages, if committed beyond one kros'a 
from a village 258. 

loss by, to be made good by village if com- 
mitted within its borders and footmarks 
do not go out of it 258. 
loss by, to be made good by aSmantaa and 
governors of districts 258. ' 
loss by, to be paid by village to which foot- 
marks of thief traced 258. 
of horses and elephants and metals, how 
punished 258, 

Thief, duty of catching a, on the owner of 
land where theft committed 258. 
to restore price of thing stolen in addition 
to punishment 259. 

Thieves, nine kinds of 257. 
of two classes 256n 2. 
open, who are 255. 
secret, who are 257. 

Time, proper for investigating causes of liti- 
gants 6, 

Title, sources of, ^ seven according to hlanu 
236n 3. 

Todarananda, a work 31. 

Todaramalla, compiled the encyclopaedia 
called Todarananda 31. 

Tongue, cutting ofi, as punishment 252. 
Transfer of Property Act 213n 2. 

Transgression of conventions 241-243. 

Treasure, if found by king was to be divided 
by him between himself and brSbmanas 
229. 

if found by learned brahmans was to be 
taken entirely by him 229. 
if found by one not a brahmapa, how dis- 
posed of 229. 
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i{ not leported to king entailed loae of 
\rliole and also fine 229. 
if proved to belong to a person should be 
^ven to him after deducting ^^th for the 

finder and ii- for king 229. 

6 

Treasure Trove Act (Indian') 229n 3. 

Trees, growing on one’s land and spreading 
on another’s land 250. 
ownership of fruits and flowers of, when 
growing ofitCthe boundary between fields 
250. 

Tribunals, ottur than king’s court 5, 5n 1. 
their gradation 5. 

Trusts, basis of the law of, in ancient India 
285n 1. 

Twins, one born first is senior among, accord- 
ing to klanu 90. 

one born last is senior, , according to a 
medical work and Bhagavata 90, 91. 
VddhSrapatra, deed of debt, 23. 

Unohastity — vide under daughter, mother, 
widow. 

no bar to succession to stndhana ISSn. 
of daughter, no bar to her inheriting strt- 
dhana property igin 3. 

Untouchables, disputes among, should not 
be decided by kiugln court, but by ordeals 
common among thorn 45. 

Untouchables, witnesses for, who should be 
33. ,■ 

Upadhi.i fraud and also condition 233»i 3. 
Cpadhi, meaning of 24, 24n 2. 

Upah-ama, opening words of a passage, 

12471 1. 

VpakurvUna, an ordinary student who in- 
tends to become a householder 16771 1, 193n 
2 . 

Upanayana, can be performed of male only 
108. 

of a brahmana at the age of eight 108. 
Upanidhi, defined 222. 

distinguished from niksepa 22271 1. 
Upanydsa, explained, 187. 

Upapntakas, 251. 

Upasaihhara, narrowing down of a sentence 
114nl. 

Usage, is transcendental law, according to 
Mann 160n 2. 

of country to determine whether there is 
conflict between smpti and noSra 91. 
of country , to determine validity of writ- 
ings 24, 


relied upon 114. 

Usages, of country, to be taken into account 
in deciding cases 7. ^ 

of country, caste or family should be re- 
spected by king 7. 

Vianas, 84, 217, 240, 253. 

Vtkoca, bribe, what is 234. 

TJitara, a kind of witness 31. 

Uttara, reply of defendant; vide under reply ; 
14. 

Vacagpatimiira, a great authority in Mithila 
75«3, 76. 

Vaci/a, literal sense 12171 1. 

Vada, explained 2n 2. 

Vaifava, a female slave 238. 

Vadha, corporal punishment 252n 1. 

inigdana, betrothal lOl, 191n 2. 

Vaidya, one possessing learning 1.38, 

Vaijayanfi, a work of Nandapandita 16371 1. 

Vai&vadeva, 34Gnl. 

VaivShika, explained 139. 

VSjapeija, one of seven soma sacrifices 
24671 3. 

VSjasanejia-aaMiit'i, 61, 65, 310, 26l7»4. 

VHkya, one of the six means of correctly 
interpreting Vedic texts lOSit 4. 

VSkyabheda, meaning of 907i 1. 
is a fault, according to Mimatiisa 9071 1, 
12371 3. 

fault of 16871 2. 
not permitted 12171 2. 

Validity, of documouts 24. 

Ynnaprostha, heir of 167. 

Varga, a group or association in general 
8871 1. 

what is a 33. 

VSttika, 24571 4. 

Varuna, lord of waters 68, 6871 1. 
lord of kings and punishment 275nl. 
notes good and evil deeds of men 27571 1. 

Vasistha, 22, 39, 9 I 71 1, 101, 104, 105, 112, 121, 
124, 137, 169714, 19271,193, 195, 195n2i 
198712, 200, 204, 229n 2, 261, 267. 

Yasudeva, son of S'ura and brother of KuntI 
or Frthi 128n 1. 

VasuB, eight 48. 

Vedangas, lores subsidiary to Veda study SO. 

Vedantasutra, I6O71. 

Vendor, may resell to another, if purchaser 
does not accept delivery 245. 
receiving price but not delivering article 
liable to pay interest 
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Vidheya, ptedioate or propoBiUon to bo laid 
down 42 n 2, 79 n 2. 

ridAij-injunotive text TTnS, 106 m2. 

Vidytldkcma, gains of learning 135 m 2. 
when the self-aoquisition of the acquirer 
136 m2. 

FynSneSoroa, 27 m 5, 61, 62, 69, 92, 108, 125, 
149 &c. 

agreement of, with Mayukha 107. 
oriticized by Mayukha 166, 187-158, 170. 

Vinddi, time spent in rooiting sixty long 
syllables 54, 54 n 1. 

Viramitrodaya,Qni, 11 m3, 12 n 1, 13 m 4 
15 Ml, 35 m 1, 32 m 2, &a. 

Vwuddhat solf-oontradiotory or opposed to 
usages of a country or town 13, 

Vi&e^ana, attribute of a thing 78 n 1. 

f tSefya, thing having attributes 78 n 1. 

41, 45, 53, 88, 94. 100, 156, 213 n 1, 
200, 215 M 2. 229 n 4 and 5. 

VilnudharmasUtra, 05 n 2, 71, 167, 177, 196, 
204 Ml, and 2, 215, 219, 220 n3, 226 m2, 237, 
240. 251, 251 MS, 255, 255 m4. 

Viiuddhipaira, deed of purification 23. 

V'l&vajit, a sacrifice in which the saccificer 
gave away his all 81 m4, 82, 

sons and other relatives cannot be given 
away in 82. 

FfSoarilpo, 7 Ml. 

Fifan^, explained 2 n2. 

Filosti. equal to twelve angulas 04. 

Vwadadntamani, of Yacaspatimis'ra 75 «3, 
156 m3, 177 Ml, 217 Ml, 289 n2. 

Vwddaratndkara, 90 m 3, 92 nl, 100 n3, 103 
M 1, 156, 190 n9, 197 nl, 213, 214, 239 m2, 
257, 268 Ml. 

yyiita, place for storing grass, wood do. 246. 

I rata, meaning of 242, 243 nl. 

yrd^ta-Gautama, • 130. 

Vrddkar-Manu, 248. 

Frddho-IS/nooalfcpa, 149. 

Vrddhi-&raddha, 132 m3. 

I'rftt, sale or gift of, forbidden 233. 
function of a word 83 nS, 
three kinds of 83 nS. 
meaning of, 181. 

Frffis in grammar, are five 157 m1. 

Vyakrtis, mystic syllables, bhui^ Ac. 74 nS, 
116, 133 n4. 

YyakhySgamya, a kind- of faulty reply ( in- 
telligible only on explanation ) 15. 


Vyaaa, 4, 6, 8, 16, 21. 28, 85, 35 m2, 61, 55. 
67, 94, 135, 136, 139, 141, 178, 198, 200, 
203, 205, 214, 226, 288, 246, 267. 
Yyasiapada, a kind of faul^. reply ( setting 
up a different cause of action ) 15 
Vyatireka, method of 172 «5. 

Vyavahdra, defined 2. • 
four stages or parts of 17. 
proper time for investigating 6. 
Vyavakaramairka, a work of Jlmutavahaua 
3 n2, 4 m2, 14 m 4, 15«||, I6j(^ 19 m1. 
Vyavaharapadai, ei^teen,.^umerated by 
Mann 2. 
defined 2. 

Vyavahdraipdrijafa,- 92 nl. 
yyavahOrika, meaning oi217n 1. 

Wages, non-payment of 23k 
of cultivator, if none sti^lated 239. 
one-tenth of profits of trade or crop, if none 
settled beforehand 239. 
to servant in proportion to the distance 
travelled, if goods stopped or seized on the 
way 240, 

Washerman, fined for wearing articles given 
for washing or for selling them &o. 224. 
Water, rights to, of a joint family are pre- 
sumed to be kept common at partition 140. 
Watercourse; vide under eelu. 

Wealth, according to Devala, is meant for 
sacrifices 182. 

Well, constructed on anotho^s land 250. 
Wells, rights to, are indivisible among mem- 
bers of a joint family, if they are unequal 
142, 142m 1. 

West J 186n 2. 

Westropp 0. 3. 192n. 

Whipping, as punishment for herdsman when 
cattle stray into fields and pastures 246. 
Whole blood, and half blood, distinction bet- 
ween, not to be carried beyond brothers 
and their sons, according to Bombay deci- 
sions 159m. -■ ^ 

distinoation between, recognised by Privy 
Council as regards heirs of the same degree 
159n. 

preference of, over half blood, extends to 
all heirs of same degree 16Sn 1. 

Widow, according to some, could not per- 
form the pdrvana s'raddha of her husband 
150n 1. 

after inheriting property does not forfeit it 
for sabsaquent unohastity 15Sn , 
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alienation iSy, validated by consent of re- 
vpisioners 151n 2. 

can adopt aocoiding to Madras decisions, 
with husband’s authority or authority of 
his kindred 116« 2. 

can adopt without husband's authority ac- 
cording to Mayukha, provided he has not 
forbidden her 116n 2, 117. 
cannot adopt at nil according to Dattaka- 
mlmamsa 116» 2. 

cannot alienate immoveable property except 
for legal necessity or with consent of pre- 
sumptive heirs, according to modern deci- 
sions ISln 2. ■ ‘ *1 

cannot dispose of moveables by will ISln 2. 
cannot sell immoveable property without 
consent of kinsmen 161. 
even of an undivided coparcener entitled 
to adopt according to latest P. C. decision, 
even without perpaission of husband and 
without consent of coparceners 118 it. 
expenses of pilgrimage of, a legal necessity, 
if for benefit of husband’s soul 162 n 1. 
gift by, if consented to by reversioner, 
would be binding on him 161 n 2.< 
has absolute power over movables given by 
the husband or inherited by her 181 ”, 
has larger power over movables during her 
life-time 157 n2. 

has large jpowers of disposition for religious 
and charitable purposes and for spiritual 
welfare of husband 151 nl. 
has no uprutricted power to make ^fts 
even for the spiritual welfare of her hus- 
band 152 n, 

if chaste and observant of vratas, goes to 
heaven even without a son 152, 

'^’idows, of gotraja sapindas arc admitted as 
heirs in Bombay on the ground of positive 
acceptance and usage ICO n. 
of gotraja sapigdas, when taking as heirs 
take only limited estates 160 n. 
of gotraja saptnda, oi one line exclude in 
Bombay a male of a remoter lino 1C3 nl. 
of person dying sonless and separated, has 
no power of absolute disposal over property 
inherited by her 151 nl. 
postponed to son of deceased, though sepa- 
rated 150 nl. 

remarried, cannot give away in adoption 
her son from first husband 104 nl. 
right of maintenance lost by unchastiiy 
120 nS, 


should adopt with the consent of father-in- 
law or in his absenoe of husband's kindred 
according to Mayukha 132. 
succeeds to husband’s estate if she be 
obaste ISO. 

Wife, if reunited with deceased husband is 
postponed to males who are re- united 174* 
liability of, for husband’s debts 220. 
may alienate property for payment of even 
barred debts of husband 162 nl. 
not competent to make a gift of even 
movables 162 n. 

may forfeit her right of maintenance by 
subsequent unchastity 163 n2. 
not disqualified for inheriting husband’s 
estate, if husband condoned unohastity 
ISO nS. 

not entitled to maintenance from separated 
relatives of husband 152 n2. 
of an undivided coparcener, was not en- 
titled to adopt without authority of hus- 
band or his coparceners according to Bom- 
bay decisions. 118 nl. 
of a gotra 3 a sapinda is excluded as heir by 
any male of the same line 103 nl. 

Wife, share of, on partition between her 
husband and sons, depends upon the ex- 
tent of strldhana 93 — 94. 

Will, germs of, found in a verses of Katya- 
yana 235, 235 nl. 

Wills, not recognised by ancient Hindu law 
24 nl. 

Windows, not to be opened so as to command 
a view into the apartments of pothers 249* 

Wives of persons excluded from inheritance 
entitled to maintenance, if ohaste 197. 

Witness, a single, generally not sufficient to 
prove a cause 81. 

a single, when sufficient to prove a cause 
32. 

a person having knowledge of a matter, but 
refusing to be a, was to be fined 40. 
one member of a joint family could not be 
a, for another member 148. 
one who deposes of his own accord without 
being cited as, is not a proper 33. 

Witnesses, 31-34. 

are those who have seen, heard or experi- 
enced the matter is dispute 31. 
faults of, may be pointed out by opposite 
party 34. 

bow sworn, when of brabmaua and other 
castes 39. 
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how to deoide, when there is oonfliot> of 
testimony of 39. 
indications of falsity of 37. 
latent defects in, mast be declared by 
opponent 36. 

manner of questioning 37. 

meeting with calamity within seven days 

after deposing, are to be declared false 40. 

men of all castes may be 38. 

minimum number of, requisite in a cause 

31. 

of twelve sorts, according to B;haspati 31. 
patent defects cf, should be considered by 
court of its own motion 35. 
proper, in disputes among untouchables 

33. 

to be' examined in presence of parties 37. 
to be examined in presence of subject 
matter, when 37. 

to be examined, in presence of image of 
S'iva in cases of homicide 38. 
what party’s to be heard first 19. 
when may depose falsely 41. 
when the only means of proof 21. 
who are declared to be generally incompe- 
tent, may in exceptional cases be examined 

34. 

who are not fit to be 33. 
who are proper 83 • S3. 

Wives, if more than one, divide deceased 
husband's estate 155. 

Woman, has no independence at any time 
117. 

has no suatantrya over strldhana ( except ) 
( saudayika ) during husband's life though 
she has svatva, 79. 

Hindu, is not disqualified b; reason of sex 
from entering into a contract 180 n3. 
not a slave, becomes a slave if she married 
a slave 239. 

passed by marriage into husb nd's gotra, 

188 nl. 

performing religious acts for her benefit 
in the next world without permission of 
husband, son ihc. does not get the fruit of 
that act 117. 

retained her father's gotra, if married in 
unapproved form or was made ’putrika, 
188 nl. 

who has been raped, to bo given bare main- 
tenance or to die if she chooses 264 - 265. 
whose husband is living can adopt with 
jiusband’s permission 132. 


whose husband is living has no absolute 
dominion over strldhana, except as to sau- 
dayika 179. 

Women, authorised fo take part in 'Vedic 
rites along with their husbands 115 n5. ' 
bom in the family, take absolute estates 
when succeeding as heirs 160 n. 
by marriage pass into gotra of husband 
160 nl, 117 nl. 
entitled to adopt 1|5. 
have no absolute dodiinion over immove- 
able property given-^ husband 180. 
have same rules of conduct ^scribed for 
them as s'udras 116. 
none as heirs to males in the whole of India 
except Bombay an'd Madras, unless they 
are expressly named in the smptis 160 n. 
not to give or receive a son in adoption 
without husband’s permission 115. 
of northern India drank liquor 7. 
only five, mentioned as heirs to males in 
the smrtis 160 n. 

proper witnesses in disputes among women 
83 . 

when liable to be summoned to appear per- 
sonally 10. 

Word, same, cannot be held to be used in 
two senses in the same sentence 83. 

Work, divided into pure and jfaipure by 
Karada 287 nl, ‘ 

impure, what is 237 nl. ' ' 

Tacita, a thing borrowed on « marriage or 
the like occasion 32. 

Yadtaha, interest on, when allowed 199. 

Yadrcdnka, a kind of witness 81. 

Yajnas, five daily 145 nZ, 146 n2. 
to be performed by manager of family alone 
when it is re-united and all take food to- 
gether. 

Yajnavalkya, 2, 3, 4, 6, &te, 

Tama, 212, 269. 

Yarn, increase in weight of, when given for 
being woven into cloth 224. ‘ 

Tati, excluded from a share 193. 
texts about his exclusion from share do not 
apply to s'udra ascetic 193 n2. 

Tautaka, kind of strldhana 184. 
goes to unmarried daughters and not to 
the son 184. 

Togdkgema, 139. 140 - 141. 

Tojana, equal to four kros'as 61. 

TakU, presumption from circumstances 27. 





